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NOT uncommon con- 
ception as to the devel- 
opment of our law is 
that God and nature 
conspired to plant its 
seeds in a favored is- 
land, to foster the 
growing plant until it 
achieved a certain ma- 
turity, and to cause it 
to be transplanted to 
our own land, where it continued to flour- 
ish. A very eminent English jurist only 
a few years ago delivered an address at 
the annual meeting of the American Bar 
Association, adopting as his thesis the 
proposition that the geographical situa- 
tion of England predestined her legal 
development. He found the explanation 
of the phenomenon that England alone of 
the European states escaped the “recep- 
tion” of the Roman Law in the fact that 
she was an island, and that “the influ- 
ences which governed the development of 
law on the European mainland reached 
her in an attenuated form.”? Unfortu- 
nately for the learned gentleman’s thesis, 
he overlooked the fact—though himself 





1James Bryce, The Development of the 
Common Law, American Bar Association Re- 


ports, 1907, p. 458. 


a “Northcountryman”—that England is 
not an island (for, as our geographies 
teach us, it is bounded on the north by 
Scotland), and that her canny neighbor, 
though far more remote geographically 
from the continent, did “receive” the civil 
law? 

In truth, English law is not wholly a 
plant of indigenous growth. Though in 
the main it is true that our law and that 
of England upon which it is based has a 
method and a spirit peculiar to itself and 
in many of its institutions and doctrines 
shows little of foreign influence, it is al- 
so true that at hardly any period of its 
history has it been wholly independent of 
such influence. 

The history of English law really be- 
gins with a foreign and Romanized in- 
fluence, the work of the Norman Kings. 
The Saxon laws and customs, the im- 
portance of which it was formerly so 
much the fashion to exaggerate, had, 
modern scholars tell us, comparatively 
little influence on our institutions. Even 
the jury, which the older popular English 
historians were fond of tracing to a Sax- 
on original, has been proved to be a 


Frankish invention, not unmodified by 
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contact with Rome. Its source was in 
Norman despotism, not in Saxon liberty.’ 
Our greatest legal historian declares that 
the most important date in English legal 
history is not 1066, the year of the Con- 
quest, but 1166, the probable date of the 
introduction of the writ of novel dissei- 
sin. And that writ, as Professor Vino- 
gradoff has said, is but “a secular varia- 
tion of the canonistic action of spoliation 
(actio spolit), and this again has evident- 
ly sprung from the Roman interdict unde 
vi.’ * Sir Frederick Pollock in his “Gen- 
ius of the Common Law” points out that 
the men who make law are not “mere 
men in the crowd; they rather belong to 
the educated class who mediate between 
the leaders of thought and the general 
public opinion that sooner or later fol- 
lows them.” ® If we remember that prac- 
tically all the educated class, that prac- 
tically all the leaders of thought in the 
days when the foundations of the Eng- 
lish law were laid, were ecclesiastics, 
trained to some extent at least in the can- 
on and the civil law, we can better appre- 
ciate the importance to early English law 
of those alien systems. 

One of these trained ecclesiastics in the 
thirteenth century wrote a systematic 
work on the laws of England, a book that 
stood unrivaled for centuries as an insti- 
tutional treatise. The researches of Pro- 
fessor Maitland have demonstrated that 
Bracton, as Kipling tells us Homer did, 
took “what he’d require” from Azo, an 
Italian commentator then in great vogue.® 
In this way large elements of impure Ro- 
man law were adopted wholesale into the 
body of our law. For what Bracton had 
done with respect to Azo, his successors, 
among them Coke and Hale and Black- 
stone, did with respect to him,—they bor- 
rowed, to say the least, rather extensive- 
ly. 
It is not to be supposed that foreign in- 
fluences have always been as powerful as 
they were in the twelfth and thirteenth 
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centuries,—the former of which has been 
called the “most legal” of centuries. The 
succeeding years were perhaps the period 
of English legal history, during which the 
least contact with alien laws and systems 
took place, an era of almost strictly na- 
tional development. The influence of 
foreign systems was largely negative. 
Wycliffe, the reformers, the popular and 
nationalistic party, aligned themselves on 
the side of the common law, an alliance 
that was significant for the future devel- 
opment of the common law both in Eng- 
land and in America.® 

The 16th century was a time fraught 
with danger to the common law. It was 
an age replete with great changes in re- 
ligious, political and social ideas, and as 
in all such eras the existing legal system 
was in some danger. The growing pow- 
ers of the Privy Council, the Chancery, 
and the Star Chamber, all colored with 
continental legal and political theories, 
threatened the native jurisprudence. Mr, 
Holdsworth has recently pointed out that 
Maitland, in his inimitable essay on Eng- 
lish Law and the Renaissance, perhaps 
exaggerated the decrease in the number 
of practitioners and the falling off in the 
business of the common-law courts. But 
notwithstanding he is forced to admit 
that it was the “critical period” for Eng- 
lish law. “For the first and only time in 
its history,” he says, “the common law 
was threatened, and its supremacy was 
not fully secured until the legislation of 
the Long Parliament. That it was able 
to assert its supremacy is due’ partly to 
the earlier reception of the thirteenth 
century, partly to its capacity to assimil- 
ate principles borrowed from its rivals— 
principles which, in many cases, can be 
connected directly or indirectly with the 
reception of this century.”® In other 
words, the inoculation of the thirteenth 
century saved English law from the fate 
of German and other national laws, that 
of being conquered by the revived law of 
Rome. There is a risk, however, lest we 
overestimate the influence of foreign 
legal and political ideas during this era. 





on Holdsworth, History of English Law, p. 
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The greatest legal humanists at either 
end of the century, Sir Thomas More and 
Francis Bacon, were common lawyers; 
the legal profession during this century 
gained the monopoly of practice in the 
new court of chancery as it already had 
done in the common-law courts.” 

Coke, the chief representative of the 
common law at the beginning of the 
seventeenth century, was largely respon- 
sible for the traditional view that 
minimizes the debt of our law to alien in- 
fluences. He says: “It is worthy of con- 
sideration how the laws of England are 
not derived from any foreign law, either 
canon or civil or other, but a special law 
appropriated to this Kingdom.” ™ And 
elsewhere he expresses a low opinion of 
the civil law, which he compares for un- 
certainty to “a sea of waves.” If we 
may believe Bacon, Coke’s great rival, it 
was Coke himself who saved the common 
law from a like reproach, and restored 
the system of judicial precedents of 
which that system has been so proud. 
Bacon says that but for Coke’s work of 
restatement, the law would have been 
“like a ship without ballast; for that the 
cases of modern experience are fled from 
those that are adjudged and ruled in 
former times.”48 To use Professor 
Pound’s suggestive phrases, beginning 
with Coke an era of “law without jus- 
tice” followed an era of “justice without 
law.” Counsel and judges cease to in- 
voke the rule of conscience and reason; 
they cease to refer to an ideal system of 
natural law. The reign of the Year 
Books and of judicial precedents was re- 
established. And yet, as we have seen, 
Coke, the enemy of all things foreign, 
liberally borrows from Bracton matter 
which the latter had drawn indirectly 
from the Institutes of Justinian. 

The eighteenth century was, next to 
the thirteenth, that in which foreign in- 
fluences made themselves most’ strongly 
felt in the development of English law. 
The pages of Burrow’s Reports, where 
may be found those great cases in which 
Lord Mansfield laid the foundations of 
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the commercial law of England, are re- 
plete with references to French and 
Dutch jurists. Nowhere is there trace- 
able a more conscious reliance upon for- 
eign law than in the work of that great 
judge.’* 

Very recently Professor Pound has 
pointed out how much our own law owes 
to the work of Story and Kent, particu- 
larly to that of the former. Indeed he 
shows that Story is largely responsible 
for the “reception” of the English com- 
mon law, of English equity, and English 
commercial law in our own country. The 
common law was by no means recognized 
without question by the colonists as the 
basis of their jurisprudence. It may be 
that Sir Frederick Pollock is right when 
he says that “the Fathers of the Consti- 
tution in the very act of repudiating al- 
legiance to King and Parliament, en- 
throned our lady the Common Law on 
the western shores of the Atlantic.” ¥® 
But in spite of the “enthronement” of the 
common law in our Federal Constitution, 
it is by no means certain that the spirit 
evidenced by the Kentucky legislation of 
1808 forbidding the citation of English 
cases might not have prevented the com- 
plete adoption of the common law. The 
fate of English law in America might 
have been different but for the work of a 
few great jurists. The eighteenth cen- 
tury law and equity of Mansfield and 
Hardwicke were not on any strict theory 
part of the common law brought to the 
country by those who settled it. But a few 
of our early judges and institutional writ- 
ers, chief among them Story and Kent, 
perceived the value of the work done by 
the English judges since the colonial set- 
tlements. They imported the eighteenth 
century English material, which might 
truly be called a foreign law, and thus 
placed the law of the United States in 
line with that of England. Finally, it 
should not be forgotten that in the im- 
portant field of Conflict of Laws, “with 
some suggestions from the writings of 
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the Dutch School and with the help of a 
meager body of decided cases, Story 
wrote the law anew, and in a way which 
has fixed the ideas of American and Eng- 
lish lawyers at least, and on the Conti- 
nent gave a new impulse to legal scholar- 
ship.”78 The mention of conflict of 
laws suggests that the influence of other 
systems has been more active in certain 
branches of our law than in others. 
Equity, admiralty, and those branches of 
law which were formerly administered 
by the ecclesiastical courts, at once occur 
as possible departments which have been 
largely affected. But conclusions must 
not be reached with too much positive- 
ness. Such hopeful subjects for a for- 
eign origin as the trust and the executor 
are by the best modern authority regard- 
ed as in the main native products.” In- 
deed, it is difficult to point to this or that 
doctrine or legal institution, and say that 
it is or is not imported from the civil 
law. We do not establish a Roman ori- 
gin for our law of bailments, for ex- 
ample, by showing that Lord Holt in 
Coggs v. Bernard ® quoted the Latin 
texts with great fullness. The influence 
has worked in a more subtle fashion. 
Good examples of how it has operated 
are afforded by Mr. Goudy’s interesting 
demonstration that the maxim, Actio per- 
sonalis moritur cum persona, owes its 
origin to a misreading of Latin texts by 
Bracton,*! and by Mr. Maitland’s sugges- 
tion that the illogical classification of a 
term for years under the category of a 
chattel real is the result of a similar er- 
ror. Often the alien influence has op- 
erated in even a more indirect way, as the 
study of the history of our law of con- 
tracts would show. 

It is apparent that the weight and im- 
portance of foreign influences cannot be 
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summed up by a collection of citations of 
the works of Roman and foreign jurists. 
The fact, for example, that the reporter 
of the Cases tempore Finch in the seven- 
teenth century notes the differences be- 
tween the rule laid down by the judge 
and the civil law rule merely means that 
the reporter had some sort of interest in 
Roman law.” Indeed, it was quite the 
fashion, especially among the eighteenth 
century judges, to garnish their opinions 
with scraps of learning. Sometimes the 
quotations were misunderstood ; witness 
Sir Richard Pepper Arden’s reference to 
the Digest and his mistranslation of doli 
exceptio as “exception of fraud prac- 
tised.”** But whether the passages 
quoted were understood or not, the evi- 
dence of frequent citation bears but little 
upon the question as to the extent of for- 
eign influence. 

It may be of interest, however, to call 
attention to a few modern cases in which 
the influence of jurists, who base their 
conclusions in large part upon compara- 
tive jurisprudence, may be distinctly 
traced. In Hindson v. Ashby*® and in 
Foster v. Wright,” involving questions 
of alluvion, counsel and the court not 
only cited Bracton and the Institutes, but, 
counsel in the former: case also cited 
Maitland’s Bracton and Azo. In Bridges 
v. Hawkesworth,” a leading case on the 
subject of finding, Savigny on Posses- 
sion was referred to both in the ar- 
gument and by the court, and on the 
same subject, Chief Justice Russell in 
South Staffordshire Water Co. v. Shar- 
man*® founds his opinion solely upon 
the authority of a strictly theoretical 
work, Pollock and Wright’s Essay on 
Possession in the Common Law, itself 
largely the product of the studies of 
continental jurists. The leading mod- 
ern English case on the question of 
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chattels is Cochrane v. Moore.”® In his 
opinion Lord Justice Fry not only refers 
to the Institutes, but also adopts the con- 
clusions of Mr. Maitland in his brilliant 
papers on the Seisin of Chattels, the 
Beatitude of Seisin, and the Mystery of 
Seisin.® These papers are themselves 
largely under obligation to the labors of 
German and French legal scholars. Mr. 


Justice Holmes’ great work on the Com- 


mon Law, a philosophical and compara- 
tive study of some of the central ideas in 
our legal system, has been frequently 
cited and relied upon,—notably by Col- 
lins, M. R., in the case of The Wink- 
field ** dealing with the rights of a bailee, 
and by Lord Macnaghten in the case of 
Perry v. Clissold * on the subject of ad- 
verse possession. The latter judge—an 
accomplished student of comparative law 
—also cites the articles of Maitland be- 
fore referred to and the essay of the late 
Professor Ames on the Disseisin of Chat- 
tels. 

But here again mere frequency of ci- 
tation means little. The work of students 
who delve into the foundations of legal 
ideas and institutions, aided by the light 
of comparative law, ultimately has an in- 
fluence more elusive, but more profound, 
than any which comes from shaping a 
particular doctrine. Legal and political 
theories are insensibly shaped by the ef- 
forts of such men. Students like Holmes 
and Pound and Wigmore are even now 
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digging the channels through which our 
law must in the future flow. 

Von Ihering has said: “Every age is 
a riddle, which not itself, but the future 
only, can solve.” ** And so of our own 
century. Whether we are availing our- 
selves more or less than did our fore- 
fathers of foreign materials only the fu- 
ture can say. But one can imagine that 
he observes certain influences at work 
which are forcing the leaders of legal 
thought to know more and more of other 
legal systems than our own. The exist- 
ence of such courts as the Judicial Com- 
mittee of the Privy Council and our own 
Supreme Court, bound to take judicial 
notice of the laws of countries ruled by 
the most diverse systems of law, is one 
influence which calls for and produces 
lawyers and judges learned in more than 
one system of law. Again, the increasing 
importance of questions of foreign law 
arising from the extension of commerce 
and travel is forcing upon our bar and 
bench some study of other sorts of law 
than our own. But above all, there is a 
constantly increasing demand that our 
legal training be guided so that “when 
the lawyer comes to the bar,” as Mr. 
Root said in his recent address at the 
American Bar Association, “he will have 
learned to think not merely in terms of 
law, but in terms of jurisprudence.” * 
And that means that he shall have made 
to some extent a comparative study of 
legal systems. Elaborate programs in 
the study of legal science, including Ro- 
man, French, and German legal systems, 
are now presented in several of our uni- 
versity law schools to meet the need 
which even so practical a lawyer as Mr. 
Root recognizes as an actual one. The 
fact that a good beginning has been made 
presages well for fruitful results in our 
country from the scientific study of com- 
parative law. 
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N INSTITUTING a 
comparison between 
the jurisprudence of 
Spain and that of the 
United States, the ba- 
sis, or original author- 
ity of each, should nat- 
urally, first of all, be 
considered. The 
sources of Spanish law 
are, directly, the Code 
Napoleon and the various customs or 
fueros of the different provinces of the 
peninsula, handed down for many gener- 
ations until they obtained the full force 
and effect of legal enactments; and, in- 
directly, the vast and comprehensive com- 
pilation of Justinian, from which all na- 
tions of medieval and modern times have, 
to a greater or less degree, derived the 
inspiration of their rules for the regula- 
tion and government of their private re- 
lations and public life. 

No country has a more numerous and 
complete collection of legal treatises than 
Spain. Chief in importance and weight 
among them are the Visigothic Code, 
whose provisions are largely copied from 
Germanic institutions and customs; and 
Las Siete Partidas, the extraordinary 
work of that great legislator and scholar, 
King Alfonso X., principally taken from 
the civil law, but including all previous 
laws and fueros which had not been ab- 
rogated by special decrees, or tacitly re- 
linquished and lost by disuse. These two 
collections are frequently resorted to by 
Spanish jurists for the solution of am- 
biguous questions not to be obtained 


elsewhere ; and their authority is still in- 
voked in matters which arise during the 
administration of justice by the courts of 
the Spanish possessions of the United 
States of America. 

The common law of England is, as is 
well known, the source from which our 
jurisprudence is almost entirely derived, 
and the latter is under no obligations to 
the Roman law, except in those rare in- 
stances where English legislators have, 
often against the protest of the more 
eminent jurisconsults, and in direct con- 
travention of the venerable dictum, as 
old as Magna Charta, “Nolumus leges 
Anglie mutare,” adopted portions of the 
enactments of Justinian. 

The preservation of individual liberty 
and the maintenance of the principles of 
strict and impartial equity have, from the 
earliest time, been the chief objects of the 
solicitude of Spanish legislation. The 
Privilegio General of Aragon, granted by 
King Pedro in 1283, which secured to his 
subjects the full enjoyment of life and 
property, were, as that invaluable docu- 
ment stated, only the repetition and con- 
firmation by regal authority, of fueros 
and laws which had, from a period be- 
yond the memory of man, defined and 
protected the rights of the people. It 
forbade the infliction of torture. It rep- 
robated the acceptance of gifts by judges. 
By its provisions taxation, not specially 
authorized by law, was declared illegal. 
Every trial was required to be public, and 
no individual was so humble as to be ex- 
cluded from the benefits it conferred.’ 


~ 1 Zurita, Anales de Aragon, VI. 61. 


536 





eas oO OO ODO PHS 


oo 


am T 


rr 
~e 


Comparison of Jurisprudence of Spain and America 537 


In many respects it resembled Magna 
Charta, the recognized basis of the liber- 
ties of England, and whose advantages 
we likewise enjoy. 

Two important legal proceedings, en- 
titled respectively the “Firma del De- 
recho,’ or “Writ of Right,” which re- 
sembled our writ 
of certiorari, and 
the Manifestacion, 
which correspond- 
ed, in many re- 
spects, to the writ 
of habeas corpus, 
were known to the 
Aragonese _ tribu- 
nals. By the for- 
mer a case could, 
on proper applica- 
tion, be removed, 
without delay, to a 
higher court, and 
the parties be af- 
forded protection 
from the unwar- 
ranted encroach- 
ments of judicial, 
or even of regal, 
authority. The sec- 
ond was solely de- 
vised to insure the 
subject from op- 
pression by the 
sovereign, and by 
a eee 
grieved person was 
immediately placed, 
together with his property, under the 
absolute control of the Justicia, or 
Chief Justice of the Kingdom, a public 
functionary invested with extraordinary 
powers, whose jurisdiction, concurrent 
with that of the Cortes in cases involving 
the interests of the monarch and the prin- 
cipal officials of the realm, was frequently 
independently exerted in the decision of 
questions in which the rights of the vas- 
sal were boldly sustained in opposition 
to the claims and pretensions of the 
Crown” No judicial officer invested 
with such vast and irresponsible author- 
ity has ever existed in the civil polity of 
either England or America. 

The Manifestacién was of remote an- 


2Ibid, X. 37. 
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tiquity, and probably preceded the Great 
Charter of Runnymede. 

In Castile likewise, the power of the 
Crown was hedged about with many re- 
strictions. The Cortes had the excessive 
right to impose taxes and regulate the 
expenditures of the King and the royal 
household, which 
right they — fre- 
quently and unre- 
servedly exercised. 
Questions involv- 
ing the freedom 
and property of the 
subject were mat- 
ters which were al- 
ways recognized as 
of supreme legisla- 
tive importance. 
By a decree pro- 
mulgated during 
the last year of the 
thirteenth century, 
no one could be 
stripped of his pos- 
sessions, thrown 
into prison, or exe- 
cuted, without first 
having been tried. 
A claim to a dis- 
pensing power was 
asserted by the 
monarch as a regal 
prerogative, but he 
sel dom had re- 
course to it, and it 
would have been 
fatal to his sovereignty to have attempted 
to employ it, as was done with such 
disastrous consequences during the reigns 
of the Stuarts in England. 

Ecclesiastics, the chief depositaries of 
the scanty learning of the age, in medie- 
val times exercised paramount influence 
over all legislation in the peninsula, a 
privilege derived from the early councils 
which were exclusively composed of 
churchmen; and the chancellor, whose 
influence was only inferior to that of the 
Crown, was invariably a member of the 
clerical order of the highest rank. 

Thus, in both the Kingdoms of Castile 
and Aragon, the consent of the people 
through their representative assemblies 
was, to all intents and purposes, essen- 
tial to legislative action, a principle which 
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lies at the root of our own government. 

From such admirable sources as these 
equitable laws, customs, and regulations 
which had withstood the storms of ages, 
foreign conquest, changes of religion, the 
relentless enmity of haughty and all-pow- 
erful nobles, the jealous interference of 
the ecclesiastical order, obstinately te- 
nacious of its privileges, and aspiring to 
the undisputed supremacy in both church 
and state to which it subsequently at- 
tained, the despotic pretensions of am- 
bitious princes, and the turbulence of fre- 
quent revolution—was the legal system 
of modern Spain derived. Neither the 
ancient legislative history of England, 
nor the comparatively recent experience 
of our own annals, atfords any example 
of the trying and tempestuous scenes 
through which the rules and principles 
of that system were in time evolved and 
established. Its superiority to the others 
which trace their origin to the civil law 
must be acknowledged by every student 
of jurisprudence ; nor does it yield, in its 
zealous solicitude for the protection of 
persons and the preservation of property, 
to any of our laws, many of which, how- 
ever well framed they may be, are so 
often defeated in their execution by the 
efforts of unprincipled politicians and 
the arbitrary construction of magistrates 
dominated by party or personal preju- 
dice. 

The present Constitution of Spain 
makes ample and thorough provision for 
the maintenance of popular rights. Ar- 
rest cannot take place without the order 
of a competent judge, and the complaint 
must be heard and the accused party 
either remanded or discharged, within 
seventy-two hours after his commit- 
ment. Under our laws, no time is pre- 
scribed for the hearing of an accusation, 
and a defendant is often indefinitely de- 
tained in custody. On the other hand, in 
accordance with the general practice of 
nearly all the European Codes, a person 
accused of a crime is presumed to be 
guilty until his innocence has been satis- 
factorily established ; a rule in direct op- 
position to the more benevolent principle 
of the common law recognized by our 





3 Constitucion, 5. 
£Ibid. 2. 
5 Ibid. 11. 
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jurisprudence. Correspondence through 
the mails cannot be interfered with in 
Spain.* In this country, Federal officials 
are, upon flimsy pretexts, permitted to 
intercept it with impunity. Although the 
Roman Catholic faith is declared to be 
the established religion, all adherents of 
other creeds are entitled to observe the 
ceremonies of their own worship without 
molestation, as in the United States.> 
The suspension of the constitutional 
guaranties, an act which corresponds to 
our suspension of the writ of habeas cor- 
pus, is only allowed in cases of urgent 
public necessity, and must either be au- 
thorized by a legal enactment of the cor- 
tes, or confirmed by their consent sub- 
sequently obtained.® In this respect it 
limits the power of the Executive much 
more strictly than the similar provision 
contained in our Constitution. 

Trial by jury, an institution unknown 
to the jurisprudence of Rome and only 
adopted in comparatively recent times by 
some of the nations who derive their le- 
gal procedure from it, exists in Spain, 
but its use is far from being as extensive 
as in Anglo-Saxon countries, and its en- 
joyment is not, as in the United States, 
a constitutional right. The number of 
the panel, its selection by lot, the form of 
the oath administered, and the duties re- 
quired of jurors, are substantially bor- 
rowed from the English law. Neglect to 
obey notice to serve subjects the delin- 
quent to a fine of from 50 to 500 pesetas 
($10 to $100).7. Fourteen names are 
drawn from the urn by the presiding 
judge, after the qualifications of the 
talesmen summoned have been properly 
established by interrogatories, the two 
supernumeraries being required to attend 
all sessions of the court, hear the evi- 
dence, and be fully prepared to take the 
places of any regular jurors who may be- 
come incapacitated through sudden ill- 
ness, or any other cause.* Challenges by 
the parties litigant or their attorneys are 
not permitted; jurors are previously 
warned to disclose any legal impediment 
which may exempt them from service; 
and the investigation by the judge prior 
to their selection is presumed to effec- 


6 Ibid. 17. 
7Ley del Jurado, 14. 
8 Ibid. 1. 
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tually dispose of all objections to their 
capacity. They have the right to ex- 
amine the parties to the suit as well as 
the witnesses, as under our practice, pro- 
vided their questions are not captious or 
irrelevant. The jury is formally charged, 
and is compelled to reply to certain ques- 
tions propounded by the court dependent 
upon the circumstances of each particu- 
lar case. A majority vote is required 
for the legality of a verdict. 

The laws of Spain having reference 
to real property are much simpler, and 
hence more easy of interpretation and 
application, than those based upon the 
English common law, whose intricate 
technicalities, to a certain extent, consti- 
tute a part of our legal inheritance. 
Children stand upon an equal footing, so 
far as the right to inherit from an ances- 
tor is concerned. A testator can only 
leave one third of his estate to strangers, 
the law gives the remainder absolutely 
to his wife and children.” Dower and 
curtesy are not, strictly speaking, known 
to the jurisprudence of the peninsula, 
but a surviving consort is entitled to a 
share in the usufruct of the estate of’a 
deceased husband or wife, which is, to 
all intents and purposes, a tacit admis- 
sion of the existence of those rights.” 

Equality in matters connected with 
the marital relation is not, as in many 
parts of the United States, conceded. 
The husband is always the undisputed 
head of the household and the legal rep- 
resentative of the wife.” Neither can 
give evidence against the other in court. 
Gifts made to one another, during cover- 
ture, are void. A wife cannot be a wit- 
ness to a testament except during the 
prevalence of an epidemic. She cannot 
enter into a contract having reference to 
the acquisition or alienation of property 
without her husband’s consent. This rule, 
however, is dispensed with in the case 
of a will.8 The restrictions, above enu- 
merated, for the most part, have either 


never prevailed, or have been abolished 
in this country. 


9 Ibid. 75, 76. 

10 Cédigo Civil, 808. 
11 Cédigo Civil, 834, 
12 Thid. 60. 
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Notwithstanding the decrease of ec- 
clesiastical influence in Spain, once the 
stronghold of the Papacy and the realm 
of the “Most Catholic King,” absolute 
divorce is not permitted, and separation 
of the parties, as provided in many of 
our states, is alone countenanced by the 
law." 

A close and striking analogy exists be- 
tween Spanish and American jurispru- 
dence in questions relating to the con- 
struction and enforcement of contracts, 
the principles governing easements of 
every description, the liability of trus- 
tees, the duties of guardians, the respon- 
sibility of common carriers, the presump- 
tion of the discharge of pecuniary ob- 
ligations, and the acquisition and loss of 
title by prescription. 

Radical differences exist between the 
criminal procedure of the United States 
and that of Spain. The rule that no one 
shall twice be placed in jeopardy for the 
same offense, as set forth in the 5th 
Amendment to our Constitution, is only 
to a limited extent recognized by the 
Spanish tribunals. Where a criminal 
cause has once been disposed of by a 
court of competent jurisdiction, it usual- 
ly cannot again be heard, on the ground, 
however, of being res judicata, and not 
through any considerations of justice or 
humanity to which the defendant may 
properly consider himself entitled. Ret- 
roactive legislation is generally discour- 
aged, but is not prohibited by the organic 
law of the land, as with us, and may be- 
come the subject of special enactment. 
The greatest attention is paid to such 
circumstances as may increase or exten- 
uate the guilt of the accused. The in- 
tent of the latter, in the commission of 
an unlawful act, is, as under our system, 
always taken into account in the deter- 
mination of criminal responsibility. Per- 
sons unable to care for themselves, as 
idiots, lunatics, and minors under nine 
years of age—or even, older, when it can 
be proved that they were not aware of 
the serious nature of their acts—are not 


These 


held accountable to the law.?” 


13 Tbid. 63. 
14 Tbid. 73. 
15 Cédigo Civil, 3. 


16 Cédigo Penal, 9, 10. 
17 [bid. 8. 
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provisions are, as is well known, in ac- 
cordance with those adopted by the judi- 
catures of both America and England. 

The crime of treason, in Spain, is in- 
cluded in that of lesa majestad, which 
embodies all violence and outrages of 
every description directed against the 
person of the King, his dignity, or the 
officers of the government.'* Abuse of 
power by the latter is visited with sev- 
eral penalties, especially when the liber- 
ty of the subject is unwarrantably in- 
terfered with.® Parricide, an offense 
borrowed from the civil law, and which 
is intended to designate the malicious 
killing of a blood relative, or a husband 
or wife, ranks as the most reprehensible 
form of homicide. Assassination, which 
implies premeditation, corresponds to 
our murder in the first degree. Homi- 
cide itself, as known to the Spanish law, 
embraces all cases of the illegal taking 
of human life not coming under the oth- 
er heads above mentioned, and is, in fact, 
manslaughter, as we understand it. A 
child must be three days old when killed, 
to render the culprit liable to capital 
punishment.* Unlike as in our proce- 


dure, commission of the most atrocious 


homicide does not necessarily imply the 
imposition of the extreme penalty, as, 
without pleading guilty to an inferior de- 
gree of the offense, imprisonment for 
life, or for a term of years, may, under 
certain circumstances, be substituted.” 

Robbery does not differ materially 
from the crime defined by our statutes, 
and blackmail is specifically designated 
as a form of it. The elements of vio- 
lence or intimidation are essential to con- 
stitute guilt. Burglary, which may be 
committed during both day and night, is 
also classed under this head. Rape, tech- 
nically known as violation, is generally 
subject to the same rules prescribed by 
our jurisprudence, except that explicit 
evidence of the perpetration of the act 

18 Cédigo Penal, 157-186. 

19 Tbid. 204-235. 

20Tbid. 418. 

21 Tbid. 424. 

22 Tbid. 417-418. 

23 Thid. 453-460. 

24 Cédigo Penal, 332, 333, 334. 

25 Cédigo Penal, 134. 
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itself is not absolutely required in all in- 
stances ; the kidnapping of a female for 
the presumed purpose of sexual inter- 
course being sufficient to establish the 
crime under the Spanish Code.*8 The 
distinction between the offenses of grand 
and petit larceny is not admitted, and 
the ancient doctrine of manifest and non- 
manifest theft, as laid down by the civil 
law, and dependent upon whether the 
culprit was caught in the act, or had 
disposed of the stolen goods or not, be- 
fore being apprehended, has not been 
adopted. On the other hand, however, 
the pecuniary value of the property de- 
stroyed, as well as the character of the 
building and its location, are always 
taken into consideration in passing sen- 
tence for arson. There are three degrees 
of perjury, which have reference to the 
party for or against whom the false tes- 
timony is given, and also bear upon the 
point of its relevancy or irrelev:.acy to 
the issue.* 

Minor branches of the law, in defini- 
tion and proof of commission, do not 
differ in any important particular from 
those mentioned in our statutes. 

The prosecution of both crimes and 
misdemeanors is barred by a statute of 
limitations, the periods prescribed bein 
from fourteen months to twenty years. 

The common-law rules of evidence do 
not, generally speaking, obtain in the 
tribunals of the peninsula. Hearsay of 
the worst character is frequently admit- 
ted. The onus probandi of establishing 
his innocence rests upon the defendant. 
In his examination every effort is fre- 
quently made by the court to force him 
to admit his guilt. Complicity of his 
ordinary associates may also be legally 
presumed. Notwithstanding these pro- 
visions, which seem to us harsh and in- 
equitable, the procedure of the Spanish 
courts in public prosecutions does not, 
in many respects, compare unfavorably 
with that which we have adopted in the 
administration of criminal justice. 
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O THIS number of 
CasE AND COMMENT, 
devoted to foreign 
laws, I am invited to 
contribute a statement 
about the teachings of 
the Chinese Sage, 
Confucius, concerning 
conduct. This invita- 
tion comes, I take it, 
because Chinese law, 
and, to a large extent, its administration, 
rest upon the Confucian precepts. 

In preparing this paper, I must not be 
understood to pretend that I have any 
special knowledge of the actual adminis- 
tration of law in China. My research 
has been confined to the ancient teach- 
ings. It is my understanding, however, 
that the principles of Chinese law are 
supplied out of the portion of the Con- 
fucian teachings which have reference to 
general human relations, the family and 
the State. It is, I am told, as true of 
China as it was of Great Britain, that the 
great body of the law is unwritten, except 
in the form of precepts, and it certainly is 
true that all the officers of the Chinese 
government have been for more than 
two thousand years educated almost ex- 
clusively in the Chinese classics, being 
the sayings of Confucius and comments 
by his followers, and that their prefer- 
ment is dependent upon the results of 
competitive examination on these sub- 
jects. 

It may surprise some of my readers to 
learn that the existence of a great body 
of unwritten law was not peculiarly a 
characteristic of British jurisprudence, 
but was, in fact, common to most of 
the nations which came into existence 
and established their customs when codes 
of laws were not already authoritative. 
Socrates is reported by Plato to have 
said the same thing of ancient Greece, 
for instance. 
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All of that large portion of the sub- 
ject of ethics, as dealt with by Confu- 
cius, which has to do with the develop- 
ment of man himself, and all that ad- 
ditional portion which has to do with 
his relations to the spiritual universe, 
are excluded from consideration for the 
purpose of this paper, and, as stated, 
only those precepts which have to do 
with general human relations, with the 
family and with the State, are perti- 
nent. 

The rules of conduct laid down by 
Confucius in relation to mankind in gen- 
eral are known as “the rules of pro- 
priety.” Confucius said in the “Ana- 
lects,” “It is by the rules of propriety 
that the character is established,” and 
in the “Li Ki” it is said, “But if beasts 
and without the rules of propriety, 
father and son might have the same 
mate.” 

In the last-mentioned book these rules 
are spoken of “as instituted by the an- 
cient Kings ;” but it is there also said 
of them that they “are the embodied ex- 
pression of what is right,” and that an 
observance which stands this test “may 
be adopted on the ground of its being 
right.” 

In the “Doctrine of the Mean” the fol- 
lowing statement concerning propriety 
and what it consists of is to be found: 
“The superior man does what is proper 
to the station in which he is; he does 
not desire to go beyond this. In a po- 
sition of wealth and honor he does what 
is proper to a position of wealth and 
honor; in a poor and low position, he 
does what is proper to a poor and low 
position; situated among barbarous 
tribes, he does what is proper to a situ- 
ation among barbarous tribes; in a po- 
sition of sorrow and difficulty, he does 
what is proper to a position of sorrow 
and difficulty.” 

Unquestionably. in Chinese jurispru- 


542 


dence, breaches of propriety, which 
would not be treated as serious offenses 
in this country, are punished by the 
Mandarins and others in authority. 

The foundation for all the Confucian 
teachings on human relations is set forth 
in the. “Analects” as follows: “What I 
do not wish men to do to me, I also wish 
not to do to men,” and in another place, 
“What you do not want done to your- 
self, do not do to others!” 

This which we Occidentals call “the 
golden rule” is the fundamental con- 
cept of justice underlying all Chinese 
jurisprudence. From it, and not from 
special commands or direct texts, is de- 
rived the “Thou shalt not kill,” “Thou 
shalt not steal,” etc., of the Chinese law. 

This is “The Great Learning” is ex- 
patiated on as follows: “What a man 
dislikes in those who are over him, let 
him not display toward those who are 
under him; what he dislikes in those who 
are under him, let him not display to- 
ward those who are over him! What 
he hates in those who are ahead of him, 
let him not therewith precede those who 
are behind him; and what he hates in 
those who are behind him, let him not 
therewith pursue those who are ahead 
of him! What he hates to receive upon 
the right, let him not bestow upon the 
left; and what he hates to receive upon 
the left, let him not bestow upon the 
right! This is called by the standard, 
by which, as by a measuring square, to 
regulate one’s conduct.” 

In the “Analects” it is said of two 
of the disciples of Confucius that they 
“did not keep the former wickedness of 
men in mind, and hence the resentments 
directed towards them were few.” 

Confucius, did not go the length of 
the adage, “Love thine enemies!” but, 
when once questioned concerning this, 
answered, “With what then will you rec- 
ompense kindness? Recompense in- 
jury with justice and recompense kind- 
ness with kindness!” 

Yet, in the “Analects” Confucius is 
reported to have defined the admirable 
virtue of benevolence, “It is to love all 
men.” 

In the “Analects,” however, warrant 
is found for hating the following : “Those 


who proclaim evil in others ;” “the man 
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who, being of a low station, slanders his 
superiors ;” “those who have valor mere- 
ly, and are not observant of the rules of 
propriety ;” “those who are forward and 
determined and, at the same time, of 
contracted understanding ;” “those who 
pry out matters and ascribe the knowl- 
edge to their wisdom ;” “those who are 
only not modest, but think that they are 
brave ;” “those who reveal secrets and 
think that they are straightforward,” and 
“those who with their sharp tongues 
overthrow kingdoms and families.” 

Confucius apparently would have been 
very impatient with the modern dispo- 
sition to obliterate the distinctions be- 
tween men and women in public and in 
private life, for in the “Li Ki” it is said, 
“If no distinction were observed be- 
tween males and females, disorder would 
arise and grow.” . 

According to the same book, men and 
women are not “to give the cup one to 
the other, except at sacrifice,” nor to 
“sit on the same mat,” nor “have the 
same stand or rack for their clothes, nor 
use the same towel or comb, nor let their 
hands touch in giving and receiving.” 
In another place in the same book it is 
said, “They should not ask or receive 
anything from one another, and they 
should not wear upper or lower gar- 
ments alike.” 

Confucius is quoted in the “Li Ki” as 
saying of this: “The ceremonial usages 
serve as dykes for the people against 
evil excesses. They exemplify the 
separation between the sexes which 
should be maintained, that there may 
be no ground for suspicion, and human 
relations may be clearly defined.” 

In another place in the same book this 
is expatiated on as follows: “Thus men 
and women, in giving and receiving, al- 
low not their hands to touch; in driving 
even with his wife in his carriage, a 
husband holds forth his left hand; when 
a young aunt, a sister, or a daughter is 
wed and returns to her father’s house, 
no male relative should sit with her up- 
on the mat; a widow should not lament 
at night; in asking after a wife who is 
ill, the nature of her illness should not 
be referred to. Thus it was sought to 
guard the people. Yet there are those 








who become licentious and introduce dis- 
order and confusion into their families.” 

Mencius, the greatest of his followers, 
was insistent upon the matter of mating 
being left to parents, concerning which 
he says: “When a son is born, what is 
desired for him is that he may have a 
wife; when a daughter is born, that she 
may have a husband. All men as par- 
ents have this feeling. If, without 
awaiting the instructions of their par- 
ents and the arrangements of the in- 
termediary, they bore holes to steal a 
sight of each other, their parents and 
all others will despise them.” 

The things of the household were held 
sacred and were peculiarly within the 
custody of the woman of the household. 
Concerning this the “Li Ki” says: “The 
men should not speak of what belongs 
to the inside of the house, nor the 
women of what belongs to the outside,” 
and, again, “Outside affairs should not 
be talked of inside the home, nor inside 
affairs outside of it.” 

The position of woman is set forth in 
the “Li Ki” as follows: “The woman 
follows the man. In her youth she fol- 
lows her father and elder brother ; when 
married, she follows her husband; when 
her husband is dead, she follows her 
son.” 

The Confucian classics are insistent 
upon the value and importance of cere- 
monial marriage, saying of this, “He 
who thinks the old embankments useless 
and destroys them is sure to suffer from 
the desolation caused by overflowing 
water; and he who should consider the 
old rules of propriety useless, and abol- 
ish them, would be sure to suffer from 
the calamities of disorder. Thus if the 
ceremonies of marriage were discon- 
tinued, the path of husband and wife 
would be embittered, and there would be 
many offenses of licentiousness and de- 
pravity.” 

In another place in the “Li Ki” it is 
said, “This ceremony lies at the founda- 
tion of government.” 

There is but one inflexible law con- 
cerning marriage. This was laid down 
by Confucius himself and runs, “A man 
in taking a wife does not choose one of 
the same surname as himself.” In one 
of the commentaries the following rea- 
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son is given for this law, “When hus- 
band and wife are of the same surname 
their children do not do well and multi- 
ply.” 

The following admonition which Men- 
cius quotes from the Ritual as being in- 
cumbent upon the bride’s mother shows 
that the word “obey” could not be omit- 
ted from the Chinese marriage cere- 
mony: “You are going to your home. 
You must be respectful. You must be 
careful. Do not disobey your hus- 
band!” 

Confucius does not appear to have 
been among those who believed that the 
woman need have training in the care of 
children as a preparation for marriage, 
for in “The Great Learning” he is re- 
ported to have said, “If a mother is 
really anxious to do so, though she may 
not hit precisely the wants of her child, 
she will not be far from it. There 
has never been a girl who learned to 
bring up a child, that she might after- 
wards marry.” 

Though in a vast majority of Chinese 
homes there is but one wife, plural mar- 
riage is not forbidden. 

Of the holiness of marriage and of 
the importance of fidelity in the wife, 
the “Li Ki” speaks as follows: “Faith- 
fulness is requisite in all service 
of others, and faithfulness is especially 
the virtue of a wife. Once mated with 
her husband, all her life she will not 
change her feeling of duty to him; 
hence, when the husband dies, she will 
not marry again.” 

Divorce, however, was at all times al- 
lowed and provided for. The ceremony 
of this is given in the following interest- 
ing passage in the “Li Ki:” 

“When a Feudal lord sent his wife 
away, she proceeded on her journey to 
her own state, and was received there 
with the observances due a lord’s wife. 
The messenger accompanying her. then 
discharged his commission, saying: ‘My 
poor master, from his want of ability, 
was not able to follow her and to take 
part in the services at your altars and in 
your ancestral temple. He has, there- 
fore, sent me, so-and-so; and I venture 
to inform your officer, appointed for the 
purpose, of what he has done.’ The of- 
ficer presiding on this occasion replied: 
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‘My poor master in his former communi- 
cation to you did not inform you about 
her, and he does not presume to do any- 
thing but to receive your master’s mes- 
sage, respectfully.’ The officers then in 
attendance on the commissioner then 
set forth the various articles sent with 
the lady on her marriage, and those on 
the other side received them. 

“When the wife went away from her 
husband, she sent a messenger and took 
leave of him, saying : ‘So-and-so, through 
her want of ability, is not able to keep 
on supplying the vessels of grain for 
your sacrifices ; and has sent me, so-and- 
so, to presume to announce this to your 
attendants.’ The principal party on the 
other side replied: ‘My son, in his in- 
feriority, does not presume to avoid your 
punishing him, and dares not but respect- 
fully receive your orders.’ The mes- 


senger then retired, the principal party 
bowing to him and escorting him. If 
the husband’s father were living, he 
named himself as principal party; if he 
were dead, an elder brother of the hus- 
band acted for him and the message was 
given as from him; if there were no 


elder brother, it ran as from the husband, 
himself.” 

The husband, however, may be re- 
strained from divorcing his wife if she 
has no home to return to, if she has with 
him mourned three years for his par- 
ents, or if his condition was formerly 
poor and mean and is now rich and hon- 
orable. 

Among the recognized reasons for di- 
vorce are: “disobedience to parents-in- 
law, failure to bear a son, adultery, 
jealousy of her husband, leprosy, gar- 
rulity, theft.” 

Notwithstanding the ease of obtaining 
divorce, it is not common in China, and 
the rule laid down by the “Yi King,” that 
“the rule for the relation of husband and 
wife is that it should be enduring,” is 
well lived up to. 

The father has very great authority 
over his children in China, and this has 
been so from the earliest times. It was 
laid down, however, by the Confucian 
classics that the father “has not abso- 
lute power over the son.” 

Filial piety, the devotion of children to 
their parents, is strongly inculcated and 
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enforced. Thus in the “Li Ki” it is said: 
“The body is that which has been trans- 
mitted to us by our parents; dare anyone 
allow himself to be irreverent in the em- 
ployment of their legacy? If a man in 
his own house and privacy be not grave, 
he is not filial; if in serving his ruler he 
be not loyal, he is not filial ; if in discharg- 
ing the duties of office he be not reverent, 
he is not filial; if with friends he be not 
sincere, he is not filial; if on the field of 
battle he be not brave, he is not filial. If 
he fail in these five things, the evil will 
reach his parents ; dare he then do other- 
wise than reverently attend to them?” 

That this was never merely an admo- 
nition, but a phase of law, is made clear 
from the following from the “Hsiao 
King:” “There are three thousand of- 
fenses against which the five punishments 
are directed ; there is none of them great- 
er than to be unfilial,” in which book Con- 
fucius himself is quoted also as saying, 
“Of all man’s actions there is none great- 
er than filial piety.” 

In the “Li Ki” it is said: “There are 
three degrees of filial piety. The high- 
est is being a credit to our parents; the 
next is not disgracing them ; and the low- 
est is merely being able to support them.” 

In answer to a question, Confucius 
says in the “Analects” that filial piety is 
“not being disobedient.” 

Mencius names the following things as 
unfilial: “The first is laziness about em- 
ploying legs and arms, resulting in fail- 
ure to support parents. The second, 
gambling and chess-playing and fondness 
for wine, with the same result. The 
third, prizing goods and money and self- 
ish devotion to wife and children, with 
the same result. The fourth, giving way 
to temptations that assail one’s eyes and 
sars, thus bringing his parents to shame. 
The fifth, reckless bravery, fighting and 
quarreling, endangering thereby the hap- 
piness and the support of one’s parents.” 

The following law is still well en- 
forced, and is one of the reasons why 
there is so great disinclination of the 
Chinese to go to foreign countries: 
“While his parents are living, a son must 
not go abroad to a distance; or, if he 
should do so, he must have a fixed place 
to which he goes.” 

The obligation to a parent does not al- 





Rules of Conduct 


ter, according to the Chinese philosopher, 
when the parent dies. On the contrary 
there is three years’ mourning which has 
been made twenty-seven months in prac- 
tice, and also other obligations which the 
son should perform. 

Thus speak the Chinese classics con- 
cerning conduct as regards one’s fellow- 
man, his family, and his parents. 

As regards the government, Confucius 
considered it to have been established for 
the benefit of the governed ; he subjected 
it to this test, “When a country is well 
governed, poverty and a mean condition 
are things to be ashamed of. When a 
country is ill governed, riches and honors 
are things to be ashamed of.” 

The “Li Ki” gives this picture of the 
demoralization due to bad government, 
“The strong press upon the weak, the 
many are cruel to the few, the knowing 
impose upon the dull, the bold make it 
bitter for the timid, the sick are not 
nursed, the old and young, the orphans 
and solitaries, are neglected; such is the 
great disorder that ensues!” And Men- 
cius says of life under good government, 
“At that time, in the seclusion of home 
there were no pining women, and out- 
side of it no unmarried men.” 

In the “Li Ki,” the following striking 
account is found: “In passing by the side 
of Mount Thai, Confucius came upon a 
woman who was wailing bitterly by a 
grave. The master bowed forward to 
the crossbar, and hastened to her; and 
then sent Tsze-loo to question her. “Your 
wailing,’ said he, ‘is altogether like that 
of one who has suffered sorrow on sor- 
row.’ She replied: ‘It isso. Formerly 
my husband’s father was killed here by 
a tiger. My husband was also killed by 
one, and now my son has died in the same 
way.’ The Master said, ‘Why do you not 
leave this place?) Theanswer was, 
‘There is no oppressive government here.’ 
The Master then said to his disciples: 
‘Remember this, my little children. Op- 
pressive government is more terrible than 
tigers.’ ” 

Confucius in these two passages, both 
from the “Analects,” enforces the lesson 
that military training is necessary to pre- 
serve a free nation: 

_ “To lead an uninstructed people to war 
is to throw them away.” 


Enforced in China 
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“Let a good man teach the people 
seven years, and they may be led to war.” 

That it is more important to inculcate 
love of virtue than fear of punishment, 
Confucius urges in this: “If the people 
be led by laws and uniformity sought to 
be given them by punishments, they will 
try to avoid the punishment, but have no 
sense of guilt. If they be led by virtue 
and uniformity sought to be given them 
by the rules of propriety, they will have 
the sense of guilt and moreover become 
good.” 

Confucius was the earliest advocate of 
universal instruction. Of its benefits he 
said, “there being instruction, there will 
be no distinction of classes;” and of 
this, the “Hsun Tse” says, “Even among 
the sons of the Emperor, the princes, and 
the great officials, if they were not qual- 
ified to rites and justice, they should be 
put down to the class of common people ; 
if they have good education and charac- 
ter and are qualified to rites and justice, 
they should be elevated to the class of 
ministers and nobles.” 

This also has been the rule in China 
for thousands of years ; no claim to office 
(except that of Emperor) save on merit 
and upon examination, and no hereditary 
aristocracy. 

The means of public education, in use 
more than two thousand years ago, are 
thus set forth in the “Li Ki:” “Accord- 
ing to the system of ancient teaching, for 
the families of a hamlet (25) there was 
the village school; for a neighborhood 
(500 families) there was the academy ; 
for a larger district (2,500 families), the 
college ; and in the capitols, a university.” 

The education likewise was practical ; 
for the same book says: “In all learning, 
for him who would be an officer, the first 
thing is the knowledge of business; for 
scholars, the first thing is the directing 
of the mind.” 

Confucius made the same distinction 
between mere misconduct and crime 
which is made in our jurisprudence. The 
“Shu King” says of this, “You pardon 
inadvertent faults, however great; and 
punish purposed crimes, however small.” 

The following from the same book will 
have a familiar sound to American law- 
yers, “Rather than put an innocent per- 
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son to death, you will run the risk of 
irregularity and error.” 

That government exists by consent of 
the governed was fully appreciated by 
Confucius; in “The Great Learning,” it 
runs, “By winning the people, the King- 
dom is won; by losing the people, the 
Kingdom is lost.” Of this, also, Mencius 
said, “There is a way to get the Empire; 
get the people, and it is yours.” 

In “The Great Declaration,’ it is 
heralded, “Heaven sees as my people 
see; Heaven hears as my people hear ;” 
and in the “Li Ki” that, “now that the 
Grand Course has fallen into disuse and 
obscurity, the Kingdom is a family in- 
heritance.” 

Confucius declared concerning the 
way a sovereign should be served, “Do 
not impose upon him; and, moreover, 
withstand him to his face;” and Men- 
cius, “He who restrains his prince, is his 
friend.” 

Confucius also urged: “What is called 
a great minister is one who serves his 
prince according to what is right, and 
when he cannot do so, retires.” Mencius 
even gave warrant for deposing the mon- 
arch, saying, “If the prince have great 
faults, they ought to remonstrate with 
him; and, if he do not listen to them 
after they have done so again and again, 
they ought to depose him.” 

Indeed in answer to a King’s inquiry, 
“May a minister put his sovereign to 
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death?” Mencius replied, “He who out- 
rages benevolence is called a robber: he 
who outrages righteousness is called a 
ruffan. The robber and the ruffian we 
call a mere fellow. I have heard of the 
execution of the fellow Chow, but I have 
not so heard of one’s sovereign being put 
to death.” 

These cannot be regarded mere aph- 
orisms. It is to be remembered that 
every public officer in China for thou- 
sands of years has been schooled in them, 
and competitive examination in these 
very things determined his advancement. 

The easy and bloodless change from 
an Empire to a Republic which the world 
has recently witnessed, is not difficult of 
explanation. 

That, holding itself subject to these 
rules and principles, a nation has sur- 
vived upwards of six thousand years, 
and is the only nation that has so sur- 
vived, speaks volumes for the potency 
and adaptability of the rules of conduct 
laid down by the ancient sages which 
were edited and classified by Confucius. 





















N RECENT years 
much has been learned 
of the civilization 
which developed in 
early times in Meso- 
potamia. In Babylon, 
laws appropriate to a 
vast and wealthy ag- 
ricultural nation, 
which was engaged, 
also, largely in com- 
merce, had been developed many cen- 
turies before the authentic history of 
other peoples begins. This civilization 
was Semitic. A great light, where for- 
merly but dim reflections had been seen, 
was thrown upon this jurisprudence by 
the discovery, in 1901, of the codification 
of the laws of Babylonia, which was pro- 
mulgated by King Hammurabi about 
2350 B. C. 

Migration from Babylonia occurred 
from time to time, and settlements were 
early made in the countries bordering on 
the Mediterranean. The Canaanites of 
the Bible were descendants of such immi- 
grants. Likewise, perhaps before 1500 
B. C., a clan or family (being the Biblical 
Abraham) left Ur of the Chaldees (sit- 
uated in the Euphrates valley), and 
migrated southwesterly. Pursuing a pas- 
toral life, they multiplied and later set- 
tled in Egypt, where they became sub- 
ject to the ruling power. About 1200 
B. C., they freed themselves from the 
Egyptian bondage, and, under the leader- 
ship of their great prophet, Moses, led 
a nomadic life for some years in the 
deserts of Arabia. 

Thereupon, they entered Canaan as a 
militant nation, seeking to conquer the 
country. There ensued some two cen- 
turies of incessant warfare. The Israel- 
ites during this time were never united ; 
they frequently fought one another; at 
times they ruled the Canaanites among 
whom they dwelt, and again they were 
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subject to Canaanitish dominion. Their 
rulers (styled Judges in the Bible narra- 
tive) were, in political authority and 
social standing, similar, perhaps, to 
Arab sheiks. 

Only gradually did the Israelites adopt 
agricultural pursuits, and, to a greater 
or less extent, the customs and laws of 
the more civilized people of the land. 
About 1030 B. c., under the leadership 
of Saul, the beginnings of a nation ap- 
pear. That the Israelites had not con- 
quered Palestine during the period of the 
Judges is clear, when we remember that 
Jerusalem was first occupied under the 
rule of David, the King. Solomon, as 
a monarch, was the first in the history of 
Israel who was comparable in power or 
wealth with the other rulers of south- 
western Asia. As is usual in history, 
this momadic people developed into a 
centralized nation only after the lapse of 
centuries. Shortly after Solomon’s 
reign, the nation fell apart, and during 
almost four centuries biblical history fol- 
lows the course of the two Kingdoms of 
Judah and Israel. Thereupon, during 
the sixth century B. c. occurred the con- 
quest, ending in the Babylonian exile. 
The remnants of the nation, after the 
hardships of exile, returned to Palestine 
and occupied that country, with varying 
fortunes, until, not long before the be- 
ginning of the Christian era, it became a 
province of the Roman Empire. 

A knowledge of the history of the 
Jewish people of which the foregoing is 
buf a brief reminder is necessary to an 
understanding of its jurisprudence. 

The laws of Israel are found scattered 
through the first five books of the Bible, 
which collectively are known as the Pen- 
tateuch. However, other portions of the 
Bible are of great value in explaining 
the history of Israel’s jurisprudence. 
The laws take up only a small part of the 
Pentateuch. The five books contain, al- 
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so, historical narrative, biography, poet- 
ry, and other literature. 
attention solely to the legal portions of 


Confining our 


Pentateuch, and bearing in mind the 


history of the Jewish people, from the 
migration of Abraham to the time of the 
Babylonian exile, one cannot fail to be 
surprised at what we find there. Mingled 


ther, with no apparent chronological 


sequence, are laws of a nomadic people 


laws of an agricultural nation; laws 


reflecting a simple ritual and laws por- 


ing an elaborate ceremonial; laws 


denouncing what other laws commend ; 
laws recognizing a primitive political or- 


1The diverse character of the laws of the 


Pentateuch is illustrated by the fol- 

lowing : 

(1) In matters of substantive law. 

(a) The law of compensation ap- 
pears in the later (Priestly) 
Code. 5 Numb. 6 to 8. 

In the earlier Codes, lex talionis 
prevails. 21 Ex. 23 to 25 
(Primitive); 19 Deut. 21 
(Deuteronomic). 

(b) Inheritance in the female line. 
27 Numb. 1 to 11, the case of 
the daughters of Zelophehad. 

Earlier descent was in the male 
line only, and primogeniture, 
to a limited extent, was rec- 
ognized. 21 Deut. 15 to 17; 
25 Deut. 5 and 6. 

(c) The parental authority, which, 
in early times, was probably 


without restraint (21 Ex. 15 
and 17), later required, in 
capital causes, judicial ap- 


proval (21 Deut. 18 to 21). 
(2) In matters of procedure, etc. 

(a) A Supreme Court was estab- 
lished at Jerusalem, perhaps, 
shortly before Josiah’s reign. 
17 Deut. 8 to 13. This was. 
of course, a substantial change 
from practice existing in 
early times. 

(b) The establishment of the king- 
ship is recognized in the later 
Codes. 17 Deut. 14 to 20. 

(c) In early times, altars for sacri 


fice were expressly author- 
ized at.any place. 20 Ex. 24 
to 26. 


Due doubtless, to the resultant 
apostasy among the people, 
by the use of heathen altars. 
sacrifice and celebration of 
the Passover were permitted 
only at Jerusalem This 
change was one of the chief 
items in the reformation of 
Josiah. 12 Deut. 1 to 28: 16 

Deut. 5 and 6. 
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ganization, and laws regulating the elab- 
orate social structure incident to a mon- 
archy ; and, finally, laws reflecting a low 
moral standard, with others of the loft- 
iest ethical tone.} 





How is it that a compilation of laws 


so incongruous can be styled the Law of 
Moses ? 
cult, if not impossible, except upon the 
theory that the Pentateuch contains the 
customs and laws which prevailed among 
the Jewish people at the various stages 
of the development of the nation. 
theory is proved beyond question by the 
internal ‘evidence of the books them- 


A satisfactory answer is diffi- 


This 


(d) In early times, the right of 
asylum at any altar, for one 
who had committed homicide 
(but without criminal intent), 
was recognized. 21 Ex. 12 
to 14. 

Altars (except the one at Je- 
rusalem) having been abol- 
ished, three cities of refuge 
were established in the time 
of Josiah, in lieu of the de- 
stroyed altars. 19 Deut. 1 to 
13. Later, by the Priestly 
Code, the number of these 
cities was increased to six. 
35 Numb. 14 to 29. 

(3) In matters of ritual. 

(a) The Ark of the Covenant, 
which was actually made at 
Mt. Sinai, was, of course, 
simple. In the Primitive 
Code we find no elaborate de- 
scription of it. 10 Numb. 33 
to 36. In Deuteronomy, we 
read of an elaborate ark. 10 
Deut. 1 to 5; 31 Deut. 24 to 
26. 
In the Priestly narrative, a still 
more elaborate ark is de- 
scribed. 25 Ex. 10 to 22. 
(b) The Tent of Meeting. This 
best illustrates the change in 
ceremonial. In the Primitive 
Code the Tent of Meeting, 
established by Moses, out- 
side the camp, is simple. 33 
Ex. 5 to 11. Its description 
in the Priestly narrative is 
more elaborate, and includes 
materials, etc., which are al- 
together foreign to life in the 
desert. 25 Ex. 1 to 9; 26 Ex. 
1 to 33. 

But the Priestly narrative is 
even more elaborate in its de- 
scription of the furnishings 
of the ark. 25 Ex. 23 to 40; 
27 Ex. 1 to 8; 30 Ex. 17 to 
21: 30 Ex. 1 to 6; 26 Ex. 34 
to 37. 
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selves. That none of the first five books 
of the Bible were written at one time or 
by one person was first suggested to 
scholars by the duplication of narratives. 
This duplication pervades the entire 
Pentateuch. It is illustrated by the ac- 
count of the giving of the law at Mount 
Sinai. An attentive reading of Exodus, 
chapters 20 et seq., shows, at least, two 
narratives of the giving of the Law of 
Moses. Tables of stone are engraved 
with two distinct and substantially dif- 
ferent decalogues. That contained, in 
chapter 34 is the Jehovistic or Judean 
version, being the earlier, and that found 
in chapter 20 is the Elohistic or Ephrai- 
mistic version of the decalogue, being the 
Ten Commandments adopted by Chris- 
tianity. We find, also, two narratives of 
the creation in the first two chapters of 
Genesis. 

Assuming that this statement needs no 
further argument, it will be enough to 
give briefly the results of scholarly re- 
search, concerning the development of 
the Pentateuch. 

It is true, as one would expect to find, 
that writing was but little known among 
the Jews until after they had become 
settled in Canaan. On the other hand, 
writing was well known in Babylon. As 
has always been true in the primitive life 
of a people, customs preceded law, and 
oral tradition preceded written history. 
There is no evidence that any of the laws 
of Moses were reduced to writing (ex- 
cept, perhaps, engraven upon stone, a 
custom which was common to other 
Semitic peoples) until Israel had been in 
Canaan for some generations, and until 
after the two branches of the Jewish 
family, that is, the tribe of Judah to the 
south, and of Ephraim to the north, had 
continued for some years a separate and 
sometimes hostile career. Each branch 
of the Israelite family retained its set 
of traditions and laws, of which that pre- 
vailing in the southern Kingdom, known 
as the Jehovistic narrative, was reduced 
to writing about 850 n. c. The Elohistic 
narrative, being the traditions kept sa- 
cred in the northern Kingdom, was prob- 
ably reduced to writing after 800 zB. c 
Perhaps, shortly after the exile, a third 
narrative, known as the Priestly narra- 
tive, became current, and later these three 
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narratives were compiled with the Priest- 
ly narrative as the basis, resulting in the 
first four books of the Pentateuch. The 
contents of these books have been re- 
solved into the original narratives with 
but little difference of opinion among 
Biblical scholars. At all events the nar- 
rative, as far as concerns the legal his- 
tory of the Jews, seems to be reasonably 
certain. 

The distinctive feature in the early 
history of the Jewish people is the mar- 
velous influence upon the ideals and life 
of the people, exerted by its great men, 
its prophets. Among no other people 
will we find a succession of men with 
moral and ethical ideas far in advance of 
their people, and, with the courage of 
their convictions, striving, frequently 
with astonishing success, to lift their 
beloved nation to a higher life. 

It is not within the purpose of this 
paper to consider what, if any, part in 
this development is due to Divine guid- 
ance. It is sufficient to say that the 
views herein expressed are not incon- 
sistent with the doctrine of inspiration. 

Perhaps not the first, but doubtless 
the greatest, of these men was Moses. 
While it must be admitted that Moses 
himself wrote few, if any, of the laws 
contained in the Pentateuch, and that 
they represent the work of not one, but 
rather of a myriad of authors, yet he 
was in truth the great lawgiver of the 
Jewish people. It was he who molded 
the undisciplined and even lawless bands 
of, may I say, Arabian Bedouins, and by 
his commanding and lofty influence 
placed a standard before the people of 
Israel, which, with the aid of his suc- 
cessors, developed what, in many re- 
spects, is the most marvelous civilization 
in history. 

It is apparent that Moses was not the 
first to enact the laws contained in the 
Pentateuch; for, from the Bible narra- 
tive, it appears that many of these laws 
and ceremonials were known to and ob- 
served by primitive people. We find that 
to Noah the eating of blood was prohibit- 
ed? that the distinction between clean 
and unclean animals was known to 


29 Gen. 4. 
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Noah,’ that sacrificial offering was ob- 
served by and commended in Cain and 
Abel,‘ as well as in Noah’s time. Fur- 
thermore, many of the Mosaic laws were 
in common use among Semitic peoples 
during many centuries before the migra- 


37 Gen. 2. 

#4 Gen. 3 and 4. 

58 Gen. 20. 

6 Hammurabi Code: 

§ 120. If a man store his grain in bins in 
the house of another and an accident happen 
to the granary, or the owner of the house 
open a bin and take grain or he raise a dis- 
pute about (or deny) the amount of grain 
which was stored in his house, the owner of 
the grain shall declare his grain in the pres- 
ence of God, and the owner of the house shall 
double the amount of the grain which he took 
and restore it to the owner of the grain. 

§ 124. If a man give to another silver, gold, 
or anything else on deposit in the presence of 
witnesses, and the latter dispute with him (or 
deny it), they shall call that man to account, 
and he shall double whatever he has disputed 
and repay it. 

§ 125. If a man give anything of his on de- 
posit, and at the place of deposit, either by 
burglary or pillage he suffer loss in common 
with the owner of the house, the owner of the 
house who has been negligent and has lost 
what was given to him on deposit shall make 
good (the loss) and restore (it) to the owner 
of the goods; the owner of the house shall 
institute a search for what has been lost and 
take it from the thief. 

§ 126. If a man have not lost anything, but 
say that he has lost something, or if he file a 
claim for loss when nothing has been lost, he 
shall declare his (alleged) loss in the presence 
of God, and he shall double and pay for the 
(alleged) loss the amount for which he had 
made claim. 

§ 9. If a man who has lost anything find 
that which was lost in the possession of (an- 
other) man; and the man in whose possession 
the lost property is found say, “It was sold to 
me, I purchased it in the presence of wit- 
nesses;” and the owner of the lost property 
say, “I will bring witnesses to identify my 
lost property;” if the purchaser produce the 
seller who has sold it to him and the witnesses 
in whose presence he purchased it, and the 
owner of the lost property produce witnesses 
to identify his lost property, the judges shall 
consider their evidence. The witnesses in 
whose presence the purchase was made and the 
witnesses to identify the lost property shall 

give their testimony in the presence of God. 
The seller shall be put to death as a thief; the 
owner of the lost property shall recover his 
loss; the purchaser shall recover from the 
estate of the seller the money which he paid 
out. 

§ 10. If the purchaser do not produce the 
seller who sold it to him, and the witnesses in 
whose presence he purchased it (and) if the 
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tion of Abraham. 
ed by a comparison of the provisions of 
the Pentateuch with the Code of Ham- 
murabi upon the subjects, (1) of de- 
posit or bailment,® (2) of kidnapping,’ 
(3) of injury to a pregnant woman,® 


This is well illustrat- 


owner of the lost property produce witnesses 
to identify his lost property the purchaser 
shall be put to death as a thief; the owner of 
the lost property shall recover his loss. 

§ 11. If the owner (claimant) of the lost 
property do not produce witnesses to identify 
his lost property, he has attempted fraud (has 
lied), he has stirred up strife (calumny), he 
shall be put to death. 

Ze Ex: 

7. If a man shall deliver unto his neighbor 
money or stuff to keep, and it be stolen out of 
the man’s house; if the thief be found let him 
pay double. 

8. If the thief be not found, then the master 
of the house shall be brought unto the judges, 
to see whether he have put his hand unto his 
neighbor’s goods. 

9. For all manner of trespass, whether it be 
for ox, for ass, for sheep, for raiment, or for 
any manner of lost thing, which another chal- 
lengeth to be his, the cause of both parties 
shall come before the judges; and whom the 
judges shall condemn, he shall pay double 
unto his neighbor. 

10. If a man deliver unto his neighbor an 
ass Or an ox or a sheep or any beast, to keep, 
and it die, or be hurt or driven away, no man 
seeing it: 

11. Then shall an oath of the Lord be be- 
tween them both, that he hath not put his 
hand unto his neighbor’s goods; and the own- 
er of it shall accept thereof, and he shall not 
make it good. 

12. And if it be stolen from him, he shall 
make restitution unto the owner thereof. 

Hammurabi Code: 

§ 14. If a man steal a man’s son, who is a 
minor, he shall be put to death. 

21 Ex: 

16. And he that stealeth a man, and selleth 
him, or if he be found in his hand, he shall 
surely be put to death. 

8 Hammurabi Code: 

§ 209. If a man strike a man’s daughter and 
bring about a miscarriage, he shall pay ten 
shekels of silver for her miscarriage. 

§ 210. If that woman die, they shall put his 
daughter to death. 

§ 211. If through a stroke, he bring about 
a miscarriage to the daughter of a freeman, 
he shall pay five shekels of silver. 

§ 212. If that woman die, he shall pay one 
half manah of silver. 

§ 213. If he strike a female slave of a man 
and bring about a miscarriage he shall pay 
two shekels of silver. 

§ 214. If that female slave die, he shall pay 
one-third manah of silver. 

21 Ex: 

22. If men strive and hurt a woman with 
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and (4) of the liability of a shepherd to 
the owner of his flock.® On the other 
hand, it is clear that a large portion of 
the laws contained in the Pentateuch 
could not have been the product of 
Moses’ time, because they imply a social, 
political, and moral condition of the 
people, which was not attained until 
centuries later. 

The fact that the Bible narrative 
speaks of these laws as being ordained 
by Moses is readily explained. It was 
usual with other Semitic peoples to at- 
tribute their laws to the Deity and 
through him to the chief lawgiver of the 
nation, entirely ignoring chronology. 
This was true, also, of the Jewish people, 
and the custom, early adopted, of at- 
tributing laws to Moses became more and 
more fixed as time progressed. 

The Mosaic Law was evolved very 
much as the English common law grew. 
The decisions of those in authority in 
particular cases became the rule of action 
in similar causes, arising later. As ap- 
pears from the narrative in Exodus, 
chapter 18, Moses was for some time the 


child so that her fruit depart from her and yet 
no mischief follow, he shall be surely punished, 
according as a woman’s husband will lay upon 
him; and he shall pay as the judges determine. 

23. And if any mischief follow, then thou 
shalt give life for life. 

24. Eye for eye, tooth for tooth, hand for 
hand, foot for foot. 

25. Burning for burning, wound for wound, 
stripe for stripe. 

9 Hammurabi Code: 

§ 265. If a shepherd to whom oxen or 
sheep have been given to pasture have been 
dishonest or have altered their price, or sold 
them, they shall call him to account, and he 
shall restore to their owner oxen and sheep 
tenfold what he has stolen. 

§ 266. If a visitation of God happen to a 
fold, or a lion kill, the shepherd shall declare 
himself innocent before God, and the owner 
of the fold shall suffer the damage. 

§ 267. If a shepherd be careless and he 
bring about an accident inthe fold, the shep- 
herd shall make good in cattle and sheep the 
loss through the accident which he brought 
about in the fold and give them to their 
owner. 


22 Ex: 

10. If a man deliver unto his neighbor an 
ass or an ox or a sheep, or any beast, to keep; 
and it die or be hurt or driven away, no man 
seeing it: 

11. Then shall an oath of the Lord be be- 
tween them both, that he hath not put his 
hand unto his neighbor’s goods; and the own- 
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sole judge among the people. Upon the 
visit of Jethro, his father-in-law, “it 
came to pass on the morrow that Moses 
sat to judge the people; and the people 
stood by Moses, from the morning unto 
the evening.” In answer to Jethro’s in- 
quiry why he thus sat alone in judgment, 
Moses answered: “Because the people 
come unto me to inquire of God; when 
they have a matter they come unto me; 
and I judge between one and another, 
and I do make them know the statutes 
of God and his laws.” Thereupon, 
Jethro suggests that the work was too 
heavy for Moses to bear alone, and ad- 
vises him to teach the people God’s or- 
dinances and to appoint able men to be 
rulers over the people,” and let them 
judge the people at all seasons; and it 
shall be, that every great matter they 
shall bring unto thee, but every small 
matter they shall judge; so shall it be 
easier for thyself, and they shall bear 
the burden with thee.” 1 Moses fol- 


lowed this advice; and the judicial sys- 
tem of Israel was established. 

By precedent, therefore, was devel- 
oped, in large part, the law of Israel.!8 


er of it shall accept thereof, and he shall not 
make it good. 

12. And if it be stolen from him, he shall 
make restitution unto the owner thereof. 

13. If it be torn in pieces, then let him bring 
it for witness, and he shall not make good 
that which was torn. 

1018 Ex. 13. 

1118 Ex. 15 and 16. 

1218 Ex. 22. 

18 The language of the law itself suggests 
that its several provisions arose in the settle- 
ment of concrete cases. 

“If aneox gore a man or a woman, that 
they die; then the ox shall be surely stoned 
and his flesh shall not be eaten; but the owner 
of the ox shall be quit,” but if the owner knew 
the character of the ox “his owner also shall 
be put to death.” 21 Ex. 28 and 29. See, 
also, all of 21 and 22 Exodus. And espe- 
cially 22 Ex. 1, 6, 10 to 13, 14, and 15. 

An examination of the Codes would seem 
to indicate that the civil and criminal laws, 
to which are attached a penalty for their vio- 
lation, are cast (as is shown in the above il- 
lustration) in the form of hypothetical cases; 
that is, in the third person. This also is the 
form of all of the laws contained in the Code 
of Hammurabi. 

The religious and humane laws in the Bible 
narrative, which in large part are command- 
ments without a special sanction attached 
thereto, are in the form of direct command; 
that is, in the second person. 
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After Moses’ death, other leaders of the 
people assumed, in greater or less de- 
gree, his authority and leadership. Up- 
on the establishment of the monarchy, 
the chief judicial authority became na- 
turally vested in the King. Later, and 
doubtless before the reign of Josiah in 
the seventh century B. C., a supreme 
court of judicature, consisting largely of 
Priests and Levites, was established at 
Jerusalem."* 

The chief circumstances that influ- 
enced the development of the Israelitish 
law were, (1) the change from the no- 
madic to an agricultural life; (2) the 
contact with the Canaanitic peoples; (3) 
the change in political and social con- 
ditions, especially those resulting from 
the creation of the monarchy; (4) the 
Babylonian exile ; and, most important of 
all, (5) the growth of higher ethical 
standards of life and morality. 

At no time in the history of Israel was 
a code of laws, enacted by legislative au- 
thority, imposed upon the people. The 
chronological growth of the law is, per- 
haps, fairly expressed in the following 
stages of development: 

First, the time of oral law, extending 
to the ninth century before Christ. The 
law was handed down in the simplest 
form. The Ten Commandments, found 
in the 20th chapter of Exodus, is only 


1417 Deut. 8 to 11. 
15 The decalogues are usually confined to a 
general subject and divided equally into 
pentads, the first relating to one phase of the 
general subject, and the second pentad to an- 
other. 
The following classification has Seen made 
by some Biblical scholars: 
Kent Is. Laws & L. P., pp. 26 to 30. 
(a) Judgments. 
(1) Rights of slaves. 
lst Pentad—Men, 
to 6. 
2d Pentad—Women, 
7 to 11. 
(2) Assaults. 
lst Pentad—Capital, 
12 to 16. 
2d Pentad—Minor, 21 Ex. 18 
to 21, 26 and 27. 
(3) Re Domestic Animals. 
Ist Pentad—Injuries by ani- 
mals, 21 Ex. 28 to 32. 
2d Pentad—Injuries to ani- 
mals, 21 Ex. 33 to 36, 22 
Ex. 1 and 4. 


(4) Responsibility for property. 


a Ex, 2 
at EX. 


21 Ex. 
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one of a number of decalogues contained 
in the Pentateuch.” Originally they 
were undoubtedly brief and simple, lend- 
ing themselves readily to memorizing. 
From time to time, they were enlarged 
by explanations and other additions to 
their original form. 

Second, the so-called Primitive Codes, 
being the laws which were contained, re- 
spectively, in the Jehovistic and the Elo- 
histic narratives, above referred to. 

These Codes represent the law, as it 
developed, during the period from about 
1200 to 800 B. c., as it existed, respective- 
ly, in the southern and in the northern 
Kingdoms at the time that they were re- 
duced to written form. 

Third, the Deuteronomic Code. This 
was probably compiled between the be- 
ginning of Josiah’s reign in 639 B. c. 
and the great reformation in 621 B. c.%8 
It forms the legal part of the book of 
Deuteronomy, and it is the most valuable 
and most interesting portion of the Mo- 
saic Law. The history of the origin and 
of the adoption of the Deuteronomic 
Code illustrates clearly the manner in 
which Israel, under the leadership of its 
prophets, rose, or, perhaps, was dragged, 
to higher ideals of life. The Deuteron- 
omic Code contains the purest and best 
of Israel’s laws. Perhaps three fourths 
of the earlier laws are found in Deuter- 





lst Pentad—In general, 22 
Ex. 5 to 9. 
2d Pentad—In cattle, 22 
10 and 11, 13, 14, 15-a and 15-b. 
(b) Ceremonial and Humane Laws. 
(1) Kindness. 
lst Pentad—To men, 22 Ex. 
21 to 27. 
2d Pentad—To animals, 23 
ee. 4 5; 22 Ex. & 3 6 
and 7. 
(2) Justice. 
lst Pentad—Among equals, 23 
Ex. 1 to 3 
2d Pentad—By superiors, 23 
Ex. 6 to 8. 
(3) Duties to God. 
Ist Pentad—Worship, 20 Ex. 
23 to 26. 
2d Pentad—Loyalty, 22 Ex. 


a 


to 31. 
(4) Sacred Seasons. 
lst Pentad—Command for 
observance, 23 Ex. 10 to 16. 
2d Pentad—Method of ob- 
servance, 23 Ex. 17 to 19. 
16 Kent Is. L. p. 53. 
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onomy in spirit, although not generally 
reproduced verbatim. The crude, and in 
many respects primitive, provisions of 
the earlier Codes ” are here, in part, su- 
perseded by softened, humane, and be- 
nevolent spirit. On the other hand, it is 
free from the ceremonial and technical 
provisions of the later Codes. 

And yet no legislative authority pre- 
scribed the Deuteronomic Code. Its 
compilers are unknown, but the spirit of 
Deuteronomy is that of the greater 
prophets, Amos, Hosea, Isaiah, and Mi- 
cah, who blessed Israel by their lives, 
shortly ‘before the reign of Josiah. The 
narrative in II Kings, chapter 22, of the 
finding, by the Priest Hilkiah, of the 
Book of the Covenant (i. e., Deuteron- 
omy) while conducting repairs in the 
Temple during the reign of Josiah, the 
reading of this law to the people, and 
the enthusiasm with which the people 
purged themselves of their iniquities, 
and, for a time at least, lived up to the 
letter and were imbued with the spirit 
of this Code of Laws, is perhaps the 
most dramatic narrative in the Bible or 
in all history. 

“Practically every recorded act in the 
great reformation under Josiah is in ac- 
cord with a specific commarid of Deuter- 
onomy.” From that time until Nehe- 


17 The character of the Deuteronomic Code, 
and especially the provisions con- 
tained in it which are an advance 
upon the earlier Mosaic Law, is 
given by the following: 

(1) Humanity in punishment of guilty. 

(a) Provision for judicial supervi- 
sion and moderation in pun- 
ishment is found in 25 Deut. 
2 and 3. 

(b) Only the guilty person shall be 
punished for his offense; al- 
though under earlier law, 
punishment was visited upon 
the criminal’s entire family. 
24 Deut. 16. 

(2) Protection of the poor, the depend- 
ent, and alien. 

(a) In the taking of pledge for a 
debt, the creditor was pro 
hibited from entering the 
house of the debtor to choose 
the security. 24 Deut. 10 
and 11. 

He was, likewise, 
from taking a debtor's mill 
Stone in pledge. 24 Deut. 6. 

He was even required to return 
at even the garment of a 


prohibited 
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miah and Ezra, the life of the Jews in 
Palestine was regulated by this wonder- 
ful law book.'® 

Fourth, the several later Codes, which 
were due largely to priestly influence. 
Herein: are included Ezekiel’s Code,” 
the Holiness Code, and the Priestly 
Code with its supplements. 

Ezekiel’s Code, written during the ex- 
ile, was never formally ratified by the 
Jewish people. Much of it is theoreti- 
cal; for instance, his division of Pales- 
tine among the several tribes. How- 
ever, many of the principles upon which 
he placed emphasis, and of the innova- 
tions which he advocated, were adopted 
by the later priestly lawgivers. The 
Holiness Code is similar in character to 
that of Ezekiel. It belongs, also, to the 
period of the exile. 

During the two centuries following the 
fall of Jerusalem, in 586 B. c., which pre- 
ceded the Babylonian exile, and under 
the same influences as produced the 
Holiness and the Ezekiel Codes, were 
evolved the Priestly laws, which form 
the legal part of the Priestly narrative, 
above referred to. These laws, relating, 
in large part, to ceremonial observances, 
are found scattered through the books of 
Exodus, Leviticus, and Numbers. 


poor debtor, which had been 


taken in pledge. 24 Deut. 12 
and 13. 
(b) Fairness to aliens and the pro- 
tection of both poor and alien 
was enjoined. 1 Deut. 16; 
24 Deut. 17 and 18. 
(c) The special rights of the la- 
borer to his hire are recog- 
nized. 24 Deut. 14 and 15. 
(d) Tithes are to be distributed 
among the dependent classes. 
14 Deut. 22 to 27. 
(3) This spirit of tenderness extends to 
animals. 
(a) Oxen while at work must not’ 
be muzzled. 25 Deut. 4. 
(b) The taking of eggs from birds’ 
nests even is regulated. 22 
Deut. 6 and 7. 
(4) The integrity of justice is sustained. 
(a) False swearing is prohibited 
under severe punishment. 19 
Deut. 16 to 21. 
(b) Defiance of an order of the 
Supreme Court is punishable 
by death. 17 Deut. 12 and 13. 
18 Kent Is. L. p. 33. 
19 Ezek. Chapters 40 to 48. 
20Levit. Chapters 17 to 26. 
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It is probable that the Priestly Code 
was accepted and ratified by the people 
in the time of Ezra, about 400 B. c., un- 
der circumstances similar to those under 
which the Deuteronomic Code was adopt- 
ed in the time of Josiah. Chapter 10 of 
the book of Nehemiah seems to contain 
the historical account of this event. 

A comparative study of the particular 
laws of the Pentateuch would be inter- 
esting, but could notee compressed with- 
in the limits of this paper. The several 
Codes well illustrate,!” in a general way, 
the development of jurisprudence among 
the Jews. The primitive Codes dwell up- 
on the fear of Jehovah; the Deuteron- 
omic, upon His love and mercy; and the 
later Codes, upon His holiness. While 
the Primitive Codes, perhaps, emphasize 
the letter of the law, the Deuteronomic 
places emphasis upon the spirit of the 
law, and the later Codes are devoted 
especially to ritual and to the ceremonial 
law. 

A knowledge of the history of the 
people of Israel would lead us to expect 
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this difference. The Primitive Codes 
are not essentially different from what 
we find in the early period of other Semi- 
tic peoples. Deuteronomy contains laws 
. appropriate to the high ideals to which 
the people were led at the time of Josiah. 
The later Codes bear witness to the pre- 
dominance of the priesthood in the life 
of Israel during and after the exile. As 
has been well said, these later Codes 
“represent the bridge over which the 
Israelitish race passed from the highly 
ethical and spiritual religion of the pre- 
exile prophets to the rigorous ritualism 
of the Scribes and Pharisees.” ** 

For us, the importance of the Mosaic 
Law lies in its intimate connection with 
the Jewish religion and its relation to 
Christianity. It has, on this account, ex- 


erted an influence upon modern peoples 
out of proportion to its own merits, 
when considered simply as a system of 
jurisprudence.* 


21 Kent Is. L. p. 43. 
22 See Lee, Historical Jurisprudence, p. 95. 
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JUDGE LOBINGIER AND STAFF U. S. COURT FOR CHINA 


The United States Court for China 


[Ed. Note.— It is our privilege to present several of the addresses delivered at the banquet given to commemorate the 


Decennial Anniversary of the United States Court for China. 


The American Bar will be glad to learn of the success which 


has attended Judge Lobingier’s administration of the affairs of this important Extraterritorial Court.] 


Foreword and Introductory Address 
By Hon. Charles S. Lobingier 
Judge of the United States Court for China 


HE United States 
Court for China is a 
part of the Federal 
judicial system corres- 
ponding in grade main- 
ly to the district 
courts, but taking cog- 
nizance of _ certain 
causes (such as pro- 
bate, divorce, and 
adoption) which, in 
America, are entertained. only by the 
state courts; and exercising also appel- 
late jurisdiction of causes _ originating in 


= ‘In civil cases where the sum or value of 
the property involved in the controversy does 
not exceed $500 United States money, and in 
criminal cases where the punishment for the 
offense charged cannot exceed by law $100 fine 


the fourteen American consular courts 
throughout China. The establishment of 
the United States Court for China did 
not displace the consular courts. On the 
contrary they continue to exercise an 
important, even if limited, jurisdiction.? 
This United States court is considered 
as located in the ninth judicial circuit, 
and appeals lie from it to the court of 
appeals sitting at San Francisco. 

The test of jurisdiction over the per- 
son in this extraterritorial court is the 
nationality of the defendant. Anyone 
may be a plaintiff, but there must be a 


or sixty days’ imprisonment, or both, and shall 
have power to arrest, examine, and discharge 
accused persons or commit them to the said 
court.” Act of June 30, 1906, 34 Stat. at L. 
814, § 2, chap. 3934, Comp. Stat. 1913, § 7688. 
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defendant subject to American authority 
in order to confer jurisdiction. The 
process of the court runs throughout 
China, and anyone therein so subject may 
be prosecuted or sued in said court. 

Sessions of the court are held almost 
continuously at Shanghai, and one regu- 
lar term is held each year at Tientsin in 
the north, Hankow in Central China, and 
Canton in the south. Special sessions 
are authorized at any place in China hav- 
ing an American consulate. 

While nominally established by the act 
of June 30, 1906, the court was not ac- 
tually opened for business until early in 
1907. Since then it has disposed of near- 
ly six hundred causes, some of them be- 
ing of unusual importance either in the 
legal questions arising or in the amounts 
involved. 

The basis of the court’s jurisprudence 
is the legislation of Congress, and it is 
one of the very few courts (including 
those of the District of Columbia) which 
apply none but Federal statutes. Where 
these are deficient resort must be had to 
the principles of Anglo-American com- 
mon law and equity. 

Some understanding of the court’s 
historic place in our judicial and dip- 
lomatic. system may be gathered from 
the following :— 


Chronology of American Judicial His- 
tory in China. 


1844 Cushing treaty granting extrater- 






Judges: Labbeus R. Wilfley, of Mis- 
souri, 1906-1908; Rufus H. Thayer, of 
District of Columbia, 1909-1913 ; Charles 
Sumner Lobingier, of Nebraska, 1914. 
District Attorneys: Arthur Bassett, of 
Missouri, 1906-1910; Frank FE. Hinck- 
ley, of California, 1910-1915; Chauncey 
P. Holcomb, of Delaware, 1915. 
Clerks: Frank E. Hinckley, of Cali- 
fornia, 1906-1910; James B. Davies, of 





Case and Comment 


Officers of the United States Court 
for China 1906—1916 









ritoriality to the United States in 
China. 

1848 Act of Congress extending “laws 
of the United States” over Ameri- 
can citizens in China. 

1858 Treaty providing for punishment 
of certain crimes by American citi- 
zens in China. 

1860 Act of 1848 amplified and supple- 
mented. 

1870 Act providing for appeals and ap- 

pellate procedure. 

Secretary Blaine’s recommenda- 

tions for establishment of courts 

with trained judges. 

1882 Introduction of State Department 
bill embodying Blaine recommen- 
dations. 

1888 Second bill. 


1891 Supreme Court decision in Ross v. 
McIntyre, 140 U. S. 453, affirming 
constitutionality of powers granted 
consular courts. 

1906 June 30, Act creating 
States Court for China. 

1907 Decision in Biddle v. United States, 
84 C. C. A. 415, 156 Fed. 759, pro- 
viding a basis for the jurisprudence 
to be applied by the court. 

1909 Act relieving Shanghai 


1881 


United 


Consul 


General of judicial functions. 

1916 June 30, Passage of act providing 
for a permanent building for the 
court. 


Michigan, 1910-1913; Earl B. Rose, of 
Wisconsin, 1914. 

Marshals: Orvice R. Leonard, of 
Michigan, 1906-1907 ; Hubert M. O’Bri- 
en, of Michigan, 1907-1909; Daniel A. 
Wilson, of Michigan, 1909-1915; Paul 
McRae, of Virginia, 1915. 

Reporters: Joseph W. Rice, of Texas, 
1907-1908 ; Edward H. Murray, of Cali- 
fornia, 1909-1915; Walter A. Adams, of 
South Carolina, 1915-1916. 
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Judge Lobingier’s Address 


The Honorable Charles S. Lobingier, 
Judge of the United States Court for 
China, who was toastmaster, started the 
speech-making end of the program, his 
opening remarks being as follows: 

Ladies and gentlemen, fellow country- 
men and friends: 

We are met this evening to commem- 
orate the decennial anniversary of the 
United States Court of China. Ten 
years are not long in the life of an in- 
stitution, nor is the establishment of a 
court among the events commonly cele- 
brated, though in 1889 the centennial of 
our Federal Supreme Court was ob- 
served with imposing ceremonies. 

But in this case the circumstances are 
unique. On June 30, 1906, for the first 
time in its history, Congress established 
a tribunal to sit and exercise jurisdiction 
entirely outside of American territory. 

Again, this organic act was the out- 
come of long and persistent effort. Ex- 
traterritoriality in China had been grant- 
ed our government in 1844, but it did not 
require long to demonstrate that this 
most valuable privilege could not fully be 
utilized without a system of jurispru- 
dence and trained officials to administer 
it. The foundation for a jurisprudence 
was laid in 1848 when Congress extended 
over all our citizens in China “the laws 
of the United States so far as necessary 
and suitable” to execute the treaty. This 
was amplified and supplemented by the 
act of 1860, and judicial interpretation 
has helped to place our jurisprudence 
here on a firm basis. 

But the trained administrator was still 
lacking. Our ministers and consuls 
doubtless made the best of a difficult 


situation, but they were laymen as a rule, 
and it was not to be expected that they 
should find themselves at home in the 
technical field of law. 

In 1881 Secretary Blaine, in an opin- 
ion which was transmitted to Congress 
by President Arthur, recommended that 
“men of legal training should be chosen 
for certain judicial offices independent of 
the consular system and the establish- 
ment of a separate system of courts, at 
least in China, with an appellate court at 
Shanghai.” Bills embodying these re- 
commendations were introduced into 
Congress in 1882 and 1884, but were not 
acted upon. Nothing daunted, the ad- 
vocates of a better system continued their 
efforts. In March, 1906, Congressman 
Edwin Denby, son of a former minister 
to China, introduced his bill. It passed 
the lower house under his guidance, re- 
ceived the support of Senator Spooner in 
the upper Chamber, and became a law on 
the day we now celebrate. 

For it has been thought fitting that a 
consummation realized after so many 
years be commenorated on its first decen- 
nial anniversary. It has been gratify- 
ing to find that the American community 
in China has come to look upon that 
event as a landmark in its history, and 
it affords me great pleasure to acknowl- 
edge publicly the loyal support which 
all American organizations in China have 
rendered in preparing for this observ- 
ance. 

I am glad to be able to call upon Stirl- 
ing Fessenden, Esquire, Chairman of the 
Executive Committee of the Far Eastern 
American Bar Association, who will 
speak to us on 


**The Court and American Law.’’ 


The Speaker : 

Mr. Toastmaster, ladies and gentle- 
men: In the presence of this distin- 
guished company I have in my diffidence 
to call to my aid a little piece of philos- 
ophy which has stood me in good stead 
on other and lesser occasions. A certain 
young man desired to call upon a young 


lady with whom he had a somewhat slight 
acquaintance, and, like myself, he was 
cursed with a certain amount of timidity 
which it was very difficult to overcome. 
He hesitated because he feared that the 
young lady might not receive him with 
the utmost aftability. He happened to 
speak of his dilemma to an older society 
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lady, who said: “Pay that visit by all 
means; you will be certain to confer a 
pleasure upon that young lady. Ii she 
is not particularly pleased to see you 
come in, she will certainly be pleased 
when you go out.” And it is in this left- 
handed sort of way that I shall try to 
please you to-night. 1am perfectly con- 
scious of the fact that if you do not care 
to see me get up, you will certainly be 
delighted to have me sit down. 

In the limited time at my disposal I 
can only touch briefly upon some of the 
chief matters of legal interest connected 
with the work of the United States Court 
for China during the comparatively short 
period of its existence. The act of 
Congress creating the court did not en- 
large or extend to any appreciable ex- 
tent the laws which had been adminis- 
tered for many years by the consular 
courts. In the earlier stages of its work 
the ccurt was confronted with many of 
the difficulties which for years had 
hampered the administration of Ameri- 
can law in China. These difficulties 
must be attributed very largely, if not 
entirely, to our dual system of national 


and state governments rather than to any 
inherent deficiency in our laws generally. 
Under our system of government each 
state is sovereign within its own borders 
except as regards certain matters which, 
by common consent of all the states, have 
been delegated to the Federal govern- 


ment. Each state has exclusive jurisdic- 
tion over a vast number of matters af- 
fecting the people in their business and 
social relations with which the national 
government has not the slightest con- 
cern and for which it never attempts to 
legislate except in the single instance of 
territory belonging to the United States. 

The laws extended by Congress to 
China have always been assumed to be 
the general laws of the United States, 
and not those of any particular district 
or territory. The great difficulty with 
which our courts in China have had to 
contend is the application of these gen- 
eral laws to conditions in China, for 
which they were never intended and, in a 
great measure, are wholly unsuitable. If 
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you can imagine the situation which 
would result if the laws of a state were 
expunged from the statute books, and 
an attempt made to substitute in their 
place the general laws of the United 
States, you will appreciate some of the 
problems of our judicial system in China. 

In 1907 a criminal case arose in the 
United States Court for China which 
was destined to have a far-reaching ef- 
fect and bring about a much needed in- 
novation in the local administration of 
American law. The defendant was 
charged with having obtained money by 
false pretenses. This was not then, and 
I believe is not now, made a crime by 
any general statute of the United States 
although it is a statutory criminal of- 
fense in every state of the Union. 

The original acts of Congress giving 
jurisdiction to Consular Courts in China, 
and later to the United States Court for 
China, merely provide ® that such juris- 
diction shall be exercised and enforced 
in conformity with the laws of the Unit- 
ed States, and that where such laws 
are deficient or unsuitable “the common 
law and the law of equity and admiralty 
shall be extended in like manner” over 
American citizens. 

When the court of appeals examined 
into this case it found that obtaining 
money by false pretenses was not made 
a criminal offense by any general stat- 
ute of the United States. The next 
point to be considered was whether such 
an act was an offense at common law. 
Many able authorities have denied that 
there is a common law of the United 
States, when considered as a collective 
entity. And it was necessary, therefore, 
for the court of appeals to determine that 
before it could decide whether an offense 
had been committed at common law. 

The court decided the point in this 
way: It said: “We are of the opinion 
that in making the common law appli- 
cable-to offenses committed by American 
citizens in China Congress had 
reference to the common law in force in 
the several American colonies at the date 
of separation from the mother country.” ® 
Just think what this means. It means 





2 Act of Congress of 1860, 12 Stat. at L. 73, 
chap. 179, § 4; U. S. Rev. Stat. § 4086, Comp. 
Stat. 1913, § 7636. 





156 Fed. 759, 762. 





The United States Court for China 


that where the statutes of the United 
States are deficient or not suitable, the 
court must ascertain the common or un- 
written law in force in the colonies prior 
to the Declaration of Independence, and 
if successful, attempt to apply it to mod- 
ern conditions in China. 

The judges of the court of appeals 
must have felt some amazement at the 
situation. Fortunately the court was 
able to point out, after the manner of 
courts, a partial solution of the difficulty. 
It referred to certain special acts of 
Congress providing a code of laws for 
the territory of Alaska and for the Dis- 
trict of Columbia, both of which make 
the obtaining of money by false pretenses 
a criminal offense. It held in effect that 
Congress having made the obtaining of 
money by false pretenses a criminal of- 
fense in United States territory, it is an 
offense within the meaning of the stat- 
utes conferring jurisdiction upon the 
United States Court for China. 

The significance and importance of 
this opinion soon became obvious. It es- 
tablished the principle that any act de- 
fined by the acts of Congress relating to 
Alaska or to the District of Columbia as 
a criminal offense is likewise such within 
the meaning of the statutes conferring 
jurisdiction upon the United States 
Court for China. The effect of this de- 
cision was to extend to China a complete 
modern code of criminal law sufficiently 
elastic to meet all ordinary requirements. 

It was not until some years later that 
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the logic of applying this principle to the 
civil law became manifest. Eventually 
the court extended * the principle to in- 
clude the civil laws enacted for Alaska 
and the District of Columbia. The prin- 
ciple is now firmly established, that acts 
of Congress relating to United States 
territory, whenever applicable to condi- 
tions in China, are within the meaning 
of the statutes conferring jurisdiction 
upon the United States Court for China. 

The bench and bar are no longer wan- 
dering in the wilderness of colonial com- 
mon law. American lawyers in China 
can serve the interests confided to them 
with as much certainty and confidence 
as practising lawyers at home. The 
rights and duties of Americans in China 
are protected and regulated by a uniform 
code of laws. 

The United States Court for China en- 
joys a secure place in the confidence and 
respect of all who come within the sphere 
of its activities and influence. In these 
modern days a nation is known among 
other nations by the quality of its ad- 
ministration of justice and the integrity 
of its courts. I can say to you Ameri- 
cans assembled here to-night that the ad- 
ministration of American law in China 
to-day does not suffer by comparison 
with that of any other nation. 


Sir Havilland W. de Sausmarez, Chief 
Judge of His Britannic Majesty’s Su- 
preme Court in China, spoke upon 


**The Extraterritorial Court.’’ 


Mr. Toastmaster: Your kind words of 
appreciation of anything which H. B. 
M.’s Court has been able to do in helping 
her younger sister, the United States 
Court for China, at the beginning of its 
existence, are much appreciated by my- 
self and by my learned brother, who is 
also present to enjoy your hospitality to- 
night. When your court was first es- 
tablished Judge Wilfley, your first judge, 
made a point of coming to us and asking 
us if we could help him, and I am glad 
that the small efforts we were able to 
make have been appreciated so long after 
the event as ten years. A more imme- 


diate response and one which gratified us 
very much, and which I had the honor 
of reporting to our foreign office, was a 
present of books from your Secretary of 
State in recognition of what little we 
were able to do. These matters are 
small matters, perhaps, as passing be- 
tween two great nations, but they are 
warmly appreciated by those to whom 
they are addressed, and more than re- 
pay the small good offices we were able 
to render. 

I cordially concur in all that Judge 


4 Kavanaugh v. Worden, No. 131 (civil). 
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Lobingier has said as to the friendly re- 
lations of the two courts. We are glad 
to welcome American lawyers before us, 
and we feel that members of our bar 
are treated with equal courtesy and list- 
ened to with equal attention in the courts 
of the United States. That is as it 
should be in the two nations which are 
responsible for what, I venture to say, 
is the greatest legal system of the present 
era. 

The subject on which you have asked 
me to speak to-night is the “Extrater- 
ritorial Court,” and I have been informed 
that the time at my disposal is limited 
to something like five minutes; to what 
aspect of the Extraterritorial Court 
could I hope to address myself adequate- 
ly in so limited a time? I decided that 
the only part of the court which could 
be properly treated in the allotted space 
was the furniture, which you, ladies and 
gentlemen, in your frequent visits to 
those courts, will have no doubt noticed 
to be slight. I am speaking rather of 
the court in its earlier and simpler forms, 
than of that of the more spacious and 
better furnished court room where you, 
Sir, have the honor to preside. 

Now, to introduce you to the court in 
this form, I can think of no more suit- 
able way than to quote a story told by 
Lord Mansfield of an experience of his 
own, and in an assembly such as this I 
know that I may quote with confidence 
from such an authority. Lord Mans- 
field was once consulted by a friend of 
his, a general, who had recently received 
an appointment as governor of a West 
Indian island. The general was in great 
perturbation; for besides being com- 
mander in chief he found that he would 
have to sit as chancellor, and he knew 
nothing about law or courts of justice. 
The great chief justice’s advice was, 
‘“Hear the case patiently, consider 
carefully your decision, and then give 
your judgment in accordance with what 
you think right, but never give your rea- 
sons.” Lord Mansfield tells the sequel 
as follows: “I was sitting in the cockpit 
to hear plantation appeals, when I found 
one from my friend the general. The 
judgment seemed so absurd that it had 
led to an imputation of corruption, and 
there was even an agitation for his re- 
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call; but on looking into the papers I 
found that it was right enough, though 
the reasons were hopelessly wrong. 
Later I discovered that my friend, after 
trying cases to the satisfaction of the 
public for two years, began to think he 
was a great lawyer, and that was the 
first judgment in which he had given his 
reasons !|” 

It is by men like our general that jus- 
tice was long and still is administered, 
not only in the British colonies, but in 
the extrateritorial courts, and I think and 
should like to record my opinion that the 
public, whether American or British, has 
reason to be grateful to those public ser- 
vants who, without much knowledge of 
law, have by their intelligent and patient 
care administered justice satisfactorily in 
the “court below.” 

This brings us to the origin of things, 
and in the earlier years of my twenty-five 
years of service I worked in courts where 
the furniture at all events was pretty 
near the origin of things. My first ex- 
traterritorial court was Zanzibar, where 
we sat in a walled-in part of the veranda 
of the British agency ; the furniture con- 
sisted of a table and chair for the judge, 
one or two chairs for the officers and in- 
terpreters, and two desks with chairs for 
the parties and their counsel down each 
side of the court. The dais was covered 
with linoleum; this apparently insignifi- 
cant detail was nevertheless important, 
for with Mohammedans it is imperative 
that to show respect they should uncover 
their feet when upon the carpet of their 
host. I frequently had to invite an 
Arab sheikh, for one reason or another, 
to take a seat on the bench, and his dis- 
inclination to bare his feet to the linole- 
um, though natural, was I thought some- 
times made an excuse to show discour- 
tesy. It was impossible to take offense, 
but when we moved into more spacious 
quarters the first thing that I demanded 
was a carpet for the bench. This old 
court room was the scene of the libera- 
tion of many slaves captured from Arab 
dhows whilst in transport to Arabia, and 
I had the honor of presiding and pro- 
nouncing the last condemnation of a cap- 
tured vessel (and she was but an open 
boat containing six slaves), in the year 
1896—a poor court room but one which 
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saw the suppression of a cruel and dev- 
asting traffic. 

Whilst in Zanzibar it became my duty 
to institute courts in the neighboring 
island of Pemba; there with a view of 
impressing the imagination of the natives 
I decided to hold my first court on a 
bluff overlooking the sea, and I chose as 
my court room the canopy of a magnifi- 
cent mango tree, simply furnished for the 
purpose with a desk and a chair for my- 
self. The court was opened, litigants 
had been invited to make known their 
grievances, when unfortunately a tropi- 
cal shower set in, against which the roof 
was not proof, so we hastily adjourned 
to a room in the consulate, where I be- 
lieve the court has since been held. 

At Lamu on the mainland I had an un- 
usual experience in a court of limited di- 
mensions. The importance of the di- 
mensions is clear when I tell you that the 
defendant appeared in court with a tame 
leopard, which he put under his chair. 
The bench was well within springing dis- 
tance of the animal. I considered it 
probable that the case would go against 
the defendant, and I saw no rea- 
son why I should be exposed to the fury 
of a disappointed litigant armed with a 
leopard; so I said that I refused to al- 
low his Majesty’s court to be turned into 
a bear garden or leopard garden, or any 
other kind of garden, and declined to pro- 
ceed until the noxious beast had been 
removed. 

On another occasion some trouble had 
arisen from an European of the baser 
sort having refused to pay his carriers, 
but though the men came to Zanzibar to 
complain, the contract and its breach had 
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taken place outside the jurisdiction of 
the court for Zanzibar, that is, more than 
10 miles from the African coast. One 
of the speakers to-night has alluded to 
the practical nature of our race, at all 
events when administering the law, and 
it is for that reason that I tell the story. 
So it proved that we were equal to the 
occasion. Our government had provid- 
ed for such a difficulty by passing an 
order in council which began: “The 
limits of this order are the continent of 
Africa and the island of Madagascar, to- 
gether with the territorial waters, wheth- 
er inland or otherwise, adjacent thereto.” 
Under this order I held a commission, so 
the judge was provided. The next thing 
was to carry the court into the jurisdic- 
tion, and it became necessary to get por- 
ters. These were provided by engaging 
the plaintiffs as such. I got a long- 
legged American friend to accompany 
me, and we set forth on a week’s pleas- 
ant trip. The defendant being duly 
called outside the court did not appear 
and, after giving judgment for the plain- 
tiffs under a tree by the roadside, we re- 
turned to Zanzibar with the worst go of 
fever that it was ever our lot to have. 

Here I must leave you with my Afri- 
can experiences, for if I were to tell you 
of all the extraterritorial courts I have 
sat in you would be here longer than I 
like to think. These adventures of a 
judge in an incipient court illustrate an 
interesting stage of the extraterritorial 
court, and if I have treated the subject 
in lighter vein I trust you will pardon me 
and accept my contribution as a dessert 
after the more solid legal fare with 
which you have been regaled. 


United States Court for China 


By Hon. Paul S. Reinsch 
American Minister to China 


[Owing to the inability of Minister Reinsch to be present, his address, prepared for the occasion, was read by Consul- 


General Sammons of Shanghai.] 


As we look back over the last ten years 
we may indeed justly feel gratified at 
the work which has been accomplished 
by his court in working out the many 
complicated problems of action and of 
legal theory which confront it. To 


lawyers, the United States Court for 
China is an institution of absorbing in- 
terest ; planted down in an alien civiliza- 
tion, surrounded by a company of simi- 
lar institutions administering the law of 
other Western nations, drawing its ju- 
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dicial authority from an act which leaves 
a broad latitude as to the juristic prin- 
ciples to be applied—it is indeed an ex- 
periment station in jurisprudence if ever 
there was one. From the point of view 
of American law, its latitude of judicial 
interpretation is of the greatest interest ; 
it is a court representing the entire na- 
tion; and it is the only national court 
whose interpretation of principles of 
common law is not limited so as to follow 
the common law of some particular state 
jurisdiction, according to the venue of 
the case. By an accident, the discretion 
of the court is referred to the special 
legislation of the District of Columbia 
and the territory of Alaska; but through 
the very fact of this existing choice and 
the principle that the law thus designated 
is to be binding only in as far as ap- 
plicable to the local conditions, the dis- 
cretion of this judge in determining rul- 
ing principles is greater than that of any 
other court. 

When the reports of this court are 
once published the decisions will be of 
the greatest interest to lawyers as con- 
stituting a well-reasoned attempt to 
evolve a stable, as well as flexible, sys- 
tem of suitable principles out of the 
varied materials thus indicated by the 
legislative will. 

When the United States Court for 
China replaced a more or less haphazard 
administration of justice with a view to 
developing a more steady and continuous 
system of justice, it was not only legal 
questions, but also matters of character 
and conduct, that engaged the attention 
and energies of the court. Its action 
could naturally be made more effective 
and more searching than was possible 
under the consular system. Yet the na- 
ture of the results produced depended 
in no small measure upon the energy of 
the court officials; to their honor it will 
always be remembered that they succeed- 
ed in removing a dark blot on the Ameri- 
can name in the Far East. 


Attacks on Former Judges. 


In those strenuous first years of the 
court’s existence there was a continuous 
battle in which deep animosities were 
aroused. Things happened which ought 
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not to be allowed to occur again in the 
future; I refer to the attacks upon the 
judges, which were repeatedly success- 
ful in gaining the ear of ill-informed per- 
sons at home. 

We are so far away from home, and 
our work and the difficulties with which 
we contend are so little understood there, 
that it is the easiest thing in the world 
for any irresponsible, but plausible per- 
son with a grievance, to gain a syimpa- 
thetic hearing at home, and to engender 
among men there the belief that public 
business of one kind or another is 
handled in a manner inefficient, or over- 
bearing and tyrannical, or corruptly self- 
seeking ; but we must confess that we are 
ourselves to blame if in such cases the 
true situation is not more quickly and 
completely understood at home. 


The Bar Association’s Opportunities. 


Since then an American Bar Associa- 
tion has been founded; among its many 
attractive and profitable functions, there 
is also that of keeping in close touch with 
the legal profession in the United States. 
I believe that this association would not 
tolerate an attempt by interested and ir- 
responsible individuals to traduce the 
character of a judge with the authorities 
at home without immediately seeing to 
it that the body of the profession in 
China should be heard, and not isolated 
members of doubtful reputation. It is 
inherent in our civic system, and one of 
its greatest virtues, that no official is 
protected against just criticism and a 
complete investigation of his acts. But 
it is incumbent upon those familiar with 
the situation to see that the people at 
home are kept accurately informed about 
important work and developments here. 


This applies to all branches of Ameri- 
can work; we need a far closer and more 
constant contact with public and indi- 
vidual opinion at home, both in order that 
the work of Americans out here shall al- 
ways remain truly representative of 
American character and that the people 
at home may be informed of our diffi- 
culties and problems, as well as our op- 
portunities, in order that we may enjoy 
their intelligent support. 





The United States Court for China 


The Court’s Diplomatic Mission. 


It may be said that another remark- 
able characteristic of this court is that, 
in a measure, as the things which it 
stands for—namely, the universal reign 
of law and justice—are developed in 
China, it is itself bound to disappear. As 
one of the characteristics of every good 
judge is a desire to enlarge his jurisdic- 
tion, this situation might, to an outsider, 
seem to contain discouraging features; 
but such would be a very superficial 
view. It would be futile to attempt to 
foretell at what time the Chinese govern- 
ment, in all its parts—national, provin- 
cial, and local—shall have developed an 
administration of justice so equitable, 
sound, and honest as to render the for- 
eign powers willing to place their nation- 
als under its sway. Wellwishers of 
China greet with satisfaction every step 
in advance made in the efficient organi- 
zation of this important department of 
the government ; and in the view of en- 
lightened men, especially of lawyers, the 
fact that this very court, itself the fruit 
of the condition of extraterritoriality, 
may through the excellence and sound- 
ness of its work contribute to the devel- 
opment of judicial efficiency in China ac- 
cording to modern principles of public 
administration and thus to help prepare 
for Chinese judicial independence, gives 
it a special importance. 

When we come to discuss the ideal of 
justice and law, we realize the enormous 
divergence that originally separated 
Chinese methods of thought and public 
action from those of the West. This is 
strange, as reasoning is the same every- 
where, and, as we know, the Chinese 
abound in rational good sense. The di- 
vergence is one due rather to social struc- 
ture than to individual reason. 


Undoubtedly, a highly developed sense 
of justice is one of the chief character- 
istics of the Chinese race. In the past, 
however, it has found its expression 
more in general social judgments, re- 
wards, and punishments than in the 
formal and specific action of courts. Men 
were restrained from evil, not by formal 
prohibitions and penalties, but by the 
force of universal social opposition to 
the evil doer; also, men relied for the 
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maintenance of their rights of property 
and contract not upon the arm of the law 
and the sentence of the judge, but upon 
the unfailing general observance of con- 
tractual promises and the universal ab- 
horrence and ostracism which met a man 
who broke his word. Under such condi- 
tions, while the average of just conduct 
was exceedingly high, there was, of 
course, a chance for cruel individual in- 
justices and social tyrannies; especially 
when motives of economic subsistence 
conflicted with the feelings and happiness 
of weaker individuals. 

With us justice is formalized,—we 
have inherited from the Romans, and de- 
veloped, systems of definite principles 
expressed in words under which our con- 
duct is judged by definite tribunals. This 
is what we understand by “the Majesty 
of the Law;” it is a majesty which has 
an almost terrifying effect, not only on 
culprits, but upon editors and even upon 
the younger members of the profession. 
In the Far East “the Majesty of the 
Law” is felt only under the aspect of im- 
memorial and almost sacred custom. 
Under the old system, the moral and 
legal loyalty was all to individuals, to the 
family, the village, the business associ- 
ate ; under the new system, the allegiance 
is to a national sovereign and to an ideal 
of justice enforced by it. The transfer 
of the old moral values from the personal 
to the impersonal relationship constitutes 
the fundamental problem in Chinese legal 
and judicial reform. 

The American and other foreign courts 
in China ought to represent, before the 
eyes of the Chinese people, the human- 
ization of justice upon a higher plane in 
a more comprehensive way. Though 
the Chinese enter these courts only as 
plaintiffs and only in very small num- 
bers yet in the enormous work of trans- 
forming their judicial system, the Chin- 
ese have these courts immediately before 
their eyes, and from their operation they 
form their most direct view of Western 
justice in action. 

Of course, the influence exerted by 
the United States Court for China, its 
judge, and its staff, is broader still; it 
must be viewed as a part of our national 
life and activities transplanted to China. 
None of these are limited to their direct, 
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immediate, and technical concerns; we 
stand in all we do as representatives of 
American and Western civilization. As 
pointed out by Mr. Denby, who intro- 
duced the bill for the creation of this 
court, its judge and personnel are afford- 
ed unusual opportunities for gaining a 
broad view of the situation in China, 
and of coming in contact with represen- 
tative men in all the regions thereof, and 
are thus enabled to take a part in bring- 
ing closer together the East and the West. 
The technical work of the court can be 
only favorably affected by the broader 
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and more direct contact with the com- 
plicated and interesting affairs of this 
vast realm. In the service of America 
and humanity first they will strive to 
make their action such as will at every 
point help to develop the greatness and 
justice of China’s national civilization. 

The toastmaster then expressed his 
thanks for the kindly attention and 
marked appreciation of all present during 
the four hours of the program, which 
was thereupon brought to a close with 
the American national anthem, played by 
the naval band, while the audience rose 


outlook of its officials and their wider and remained standing until dispersal. 


Our Fraternity 


When one is downhearted and business 
is dull 

And there’s a temptation to swear and 
get full, 

It’s really comforting then to be told 

There’s something worth living for better 
than gold, 

And have a good word of encourage- 
ment, too, 

To make the world brighter, its color 
less blue. 


There’s something about a good fellow 
just then 

That makes you thank God for the good- 
ness of men, 

For, though your calamities brood like 
a pall, 

You feel there’s a rift in the cloud after 
all, 

And know that in charity, tender and 
true, 

A warm heart is beating in kindness 
for you. 


Let laymen bewail of the sins of our 
tribe 

And all our shortcomings berate and 
describe ; 

They never can know how the lawyers 
extend 

Their aid to each other as friend unto 
friend. 

How little they know of the genuine 
worth 

Of the pleasantest, kindliest fellows on 
earth! 


Seattle, Wash. Ws. D. Totten. 
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Comparative American Law and 


Latin-American Law 


BY JOSEPH WHELESS 
Of the St. Louis (Mo.) Bar 


Associate Editor of the American Bar Association Journal ; ‘Bureau of Comparative Law. 
Author of ,‘Compendium of the Laws of iViexico”’ 


N PRESENTING 

this comparative 

study of “American 

and Latin-American 

Law,” a knowledge of 

the former,—if such 

be possible in its mani- 

fold conflicts in forty- 

eight states with as 

many legislatures and 

more than that num- 
ber of appellate courts whose decisions 
are “law,’—on the part of the North 
American lawyer will be assumed, so that 
the lawyer of each state may make his 
own tacit comparisons between the law 
of his jurisdiction and those here re- 
viewed of the Latin-American Republics. 
The countries of Latin-America, as of 
all other civilized countries of the world 
with the exception of the United States 
and the British Empire, enjoy a system 
of precise and fairly scientific codifica- 
tion; while the English-speaking lawyer 
is turned loose to rummage ad libitum, 
and often ad nauseam, among the code- 
less precedents of “judge-made law” for 
his legal guidance. A little volume easily 
carried in the hand or pocket is the en- 
tire corpus juris civilis of the civil law 
countries ; and two even smaller booklets 
are respectively the commercial and pro- 
cessal codes of the respective countries ; 
while an entire library is filled with the 
conflicting jurisprudence of the appellate 
courts of any American state. The bar 
of imperial Missouri, at this writing, in- 
tellectually despairs and financially 
groans under the burden of 460 volumes 
of “law” emanating from its appellate 
courts, and 472 volumes of Federal, Su- 


preme, and inferior courts, plus three 
ponderous tomes of its Revised Statutes, 
and several later volumes of biennial leg- 
islation. From the threefold standpoints 
of practicality, facility, and economy, the 
“Code system” offers some enviable at- 
tractions. 

At the threshold of our study two im- 
portant and highly convenient features 
of universal prevalence, except in the 
English-speaking countries, must be ad- 
vertised and recommended. We have a 
legal maxim, Jgnorantia juris neminem 
excusat; and we penalize the failure to 
know the law, while we afford practically 
no means for acquiring knowledge of 
new law, either legislative or judge- 
made; such knowledge must depend up- 
on individual initiative or private enter- 
prise. An important law is passed by 
Congress or by a state legislature, and 
may go into immediate effect. The usu- 
al only means of early knowledge of the 
text of the law is by making personal re- 
quest of some friendly member for a 
printed copy; they are never officially 
published until long after the close of 
the session; and their only “promulga- 
tion” is ipso facto by their enactment and 
approval ; then they are “law” ex proprio 
vigore,—and caveat ignoramus. The 
same thing is true in effect of the law as 
declared by the appellate courts,—the de- 
cisions are effective at once, but are not 
published for public information until 
some weeks later by private enterprise, 
and not for sorne months by the official 
reporter. But in Latin-America, and 
everywhere else, these laws, and judicial 
decisions, are officially published daily, or 
immediately, in the “Diario Oficial” or 
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“Gaceta Oficial,” or some such-named 
official periodical, published by the gov- 
ernment of the nation, and by each of 
its local political entities; and the laws 
are not considered “promulgated” or 
legally effective and binding until a suf- 
ficient time has elapsed for such publi- 
cation to reach the several sections of the 
country. For instance, in Argentina, 
“the laws are not obligatory until after 
their publication, and from the day 
which they may determine. If they do 
not designate a time, a law published in 
the capital of the Republic or in the cap- 
ital of a province is obligatory from the 
day following its publication; in the ru- 
ral departments, eight days after it is 
published in the city which is the capital 
of the state or of the province.” The 
Civil Codes of Mexico and Chile are 
quite similar as to the fixed period, and 
adopt a sliding scale for “places distant 
from that of promulgation, [when] one 
day will be added for each twenty kilo- 
meters or fraction over ten which such 
places are distant therefrom.” And so, 


mutatis mutandis, in all the countries. 
The new Brazilian Code allows periods 
of fifteen and thirty days for some dis- 


tant states, and four months with re- 
spect to foreign countries. This system 
is fair and equitable; it gives the new 
law opportunity to permeate throughout 
the country, and prevents sudden jeo- 
pardy and maybe irreparable loss to per- 
sonal and property interests by unknown 
changes and additions. All these coun- 
tries express in their Codes the ancient 
precept, “Ignorance of the law does not 
excuse;” but they leave no one with an 
excuse for such ignorance. Our nation- 
al and state governments should maintain 
an “official gazette” for the immediate 
publication and promulgation of all their 
new laws, and maybe of their judicial 
decisions, departmental acts, rulings, and 
regulations, and generally of all the im- 
portant operations and proceedings of 
their several departments. 

The Civil Codes of Latin-America, as 
of most of Europe, are founded on the 
Justinian Code, as modified by subse- 
quent Visigothic and Spanish legislation, 
and by modern principles of jurispru- 
dence ; the Code Napoléon being the fav- 
orite model. While there are of course 
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many differences from one country to 
another, yet they are more of detail than 
of principle, so that a very substantial 
uniformity of civil law may be said to 
prevail from the Rio Grande to Cape 
Horn; a uniformity in principle greater 
than that between the systems of two 
neighboring American states. They all 
embody the fundamental provisions re- 
specting the freedom of man and the 
ban upon slavery and coercion ; the equal 
and general application of the laws to all 
within their purview; their nonretroac- 
tive effect; the capacity and domicil of 
natural and “moral” persons, and the 
formalities of contracts. 

Articles fixing the ratio decidendi, and 
the personal responsibility of the judges 
for their wrongful decisions, appear in 
nearly all the Codes. The latter principle 
is peculiar to the civil law. In the United 
States, the losing party to a lawsuit has 
the only satisfaction of going to the 
neighboring bar and “cussing the court ;” 
in Latin-America he may often recover 
damages of the judge. This rule, com- 
mon to all the Codes, is well stated, with 
respect to failure to decide, in the Civil 
Code of Cuba, taken textually from that 
of Spain: “Any tribunal which refuses 
to decide under pretext of the silence, ob- 
scurity, or insufficiency of the laws, shall 
incur responsibility.” Scattered through 
the Codes occurs the sentence, in relation 
to this or that matter, “the judge shall 
decide upon his responsibility ;” while 
the general rule of responsibility usually 
finds place in the Penal Codes, as thus 
expressed in that of Mexico: “Judges 
and every other public authority, em- 
ployee, or official, shall be civilly respon- 
sible for arbitrary detention made by 
them by improperly ordering the arrest 
of a person; for detaining a person in 
prison longer than the law permits; for 
the damages caused by their want of skill 
or knowledge, or by their delay ; and for 
every other misdemeanor or crime com- 
mitted in the exercise of their functions, 
by which they cause losses and damages 
to others.” With respect to the former 
principle, it is generally provided, as stat- 
ed in the Code of Argentina, “the judges 
cannot fail to decide civil matters, under 
pretext of the silence, obscurity, or in- 
sufficiency of the laws ; while the rules of 
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decision, although set out with more de- 
tail in the Chilean Code, are maybe best 
expressed in that of Mexico: “When a 
judicial controversy cannot be decided 
either by the text or by the natural sense 
or spirit of the law (/ey lex), it shall be 
decided according to the general princi- 
ples of law (derecho jus), taking into 
consideration all the circumstances of the 
case. In case of conflict of rights (de- 
rechos justi), and in default of express 
law (ley lex), for the special case, the 
controversy shall be decided in favor of 
the party seeking to avoid a loss, and not 
in favor of the one seeking to make a 
gain; if the conflict is between equal 
rights or of the same kind, it shall be 
decided by observing the greatest pos- 
sible equality between the parties.” The 
general rule as to the special application 
of judicial decisions, as simply the “iaw 
of the case” decided, and their entire 
want of force as legal precedent, is con- 
cisely stated in the Code of Uruguay: 
“Judicial sentences have no obligatory 
force, except with respect to the cases in 
which they are actually pronounced ;” 
this is the identical language of the Code 
of Chile. The Federal Code of Civil Pro- 
cedure of Mexico, with respect to the 
unique constitutional writ of amparo, al- 
lows that such sentences of its Supreme 
Court of Justice, when “voted by nine 
or more of its (fifteen) members, con- 
stitute jurisprudence (1. e., are obligatory 
precedents ), provided that the same point 
is decided in five judgments uninterrupt- 
ed by another to the contrary.” When 
the successful application of such a test 
would be quite phenomenal in the United 
States, it may be wondered how much 
“judge-made” jurisprudence exists in 
some other countries to our south. 
Another early provision of all the Civil 
Codes is the law of civil status or ca- 
pacity and of domicil. This defines pre- 
cisely important questions of municipal 
and private international law, which are 
often sources of intricate confusion in 
our common-law states. There is, how- 
ever, considerable conflict of law on these 
two subjects, too great to be untangled 
here, and of such character and import- 
ance that they were made the subject of 
a special treaty, never fully ratified, be- 
tween the countries taking part in the 
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South American International Congress 
of Montevideo of 1888-89. 

Juridical or moral persons, that is, 
public and private corporations, have a 
number of attributes which are foreign 
to our law. The state, as a moral person, 
is generally subject to suit and execution 
the same as a private individual or corpo- 
ration, and is affected in the same man- 
ner by the rules of prescription, positive 
and negative. In the Argentine Code a 
curious limitation is put upon certain ac- 
tions against both public and private cor- 
porations: “Juridical persons cannot be 
subjected to criminal actions or to civil 
suits for damages, although their mem- 
bers in common, or their managers in- 
dividually, may have committed wrongs 
which redound to the benefit of such cor- 
porations.” There are several kinds of 
corporations and joint-stock companies, 
subject to diverse rules. The ordinary 
business corporation of our laws, with 
limited liability, is known as sociedad 
anémima, or anonymous society, for the 
reason that the name of no person is 
allowed to appear in the corporate name, 
without destroying the limited liability 
character of the undertaking, and ren- 
dering the associates liable for its debts. 
For instance, the “Smith-Jones Mercan- 
tile Company” could not be an ordinary 
corporation or anonymous society, of 
limited liability, but Smith and Jones 
would be held personally liable for the 
firm obligations. A simple partnership 
between two or more persons, such as 
exists in our law, is also a corporation 
or juridical person entirely distinct from 
the personality of the partners. A cor- 
poration is not required to be formed, as 
generally in the United States, by means 
of an application for a charter addressed 
to some public official, such as the Secre- 
tary of State, and a charter or certificate 
of incorporation issued by such official; 
the incorporators simply sign before a 
notary a document setting out the terms 
of their undertaking, and a copy of this 
is registered in the proper local office of 
registry ; this completes the process. The 
corporation may, in its “articles,” estab- 
lish its own domicil and the jurisdiction 
in which, or the courts before which, it 
may sue and be sued. Some particular 
individual must be authorized, by name 
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and power of attorney, as the adminis- 
trador or manager of the corporation, 
with authority to sign the corporate name 
and to make contracts on its behalf. 

In all the countries, contracts involving 
more than a small limit of value must be 
executed by “public instrument” before a 
notary, and any party not appearing in 
his own right must present to the notary 
a formal power of attorney, empowering 
him to do the specific act contemplated. 
This requirement of written powers of 
attorney, and of notarial contracts, is 
universal ; lawyers cannot file suits or ap- 
pear to defend them, without being 
armed with the notarial power of attor- 
ney of their clients. Contracts and pow- 
ers are not executed in Latin-America, 
as with us, by the parties or their attor- 
neys writing their own document, and 
simply signing it and calling a notary, in 
certain cases, to acknowledge the signa- 
tures. The notaria’ office is a distinct 
profession, and requires the course of 
study and diploma of a lawyer, plus the 
special notarial course. The notary is 
usually appointed for life, and cannot 
afterwards practise law. All contracts 
and documents of all kinds are written 
by the notary himself, either from oral 
instructions or written minutes presented 
by the parties, in large books kept offi- 
cially for that purpose; the parties and 
their witnesses then sign their names at 
the end of the writing in the notary’s 
book. This official then, in his own good 
time, makes certified copies from his 
book and delivers them to the parties; 
and this certified copy is the contract, 
and its only legal evidence, in or out of 
court. 

The judges of Latin-America, it may 
here be noted because their “judicial con- 
sent” is several times referred to below, 
exercise many powers and functions un- 
known among us. These powers are 
quite patriarchal or paternalistic, and are 
of very frequent exercise. They sit to 
“supply consent” in many cases, where 
authorization to act is necessary, such as 
parental consent to marry, consent for 
married women or minors to contract, or 
perform some other acts for which they 
are legally incapable, and similar civil acts 
consent for which cannot be obtained 
from or is improperly withheld by, hus- 
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bands, parents, guardians, and other per- 
sons exercising like authority over the in- 
capacitated party. 

Domestic relations, and the property 
rights of the spouses, children, and fam- 
ily relatives, occupy large portions of the 
Civil Codes. There is no opportunity in 
Latin-American countries to “marry in 
haste,” however much the parties may 
afterwards repent at their leisure. While 
the details differ, marriage can only take 
place after many formal preliminaries. 
The parties must appear in person, ac- 
companied by their witnesses, before the 
“Official of the Public Register,” and 
armed with documents proving their 
birth, civil status, that of their parents, 
the consent of parents, grandparents, 
guardians, etc., as the case may be, or 
supplied judicial consent. In some of the 
countries this application must be pub- 
lished for a period of time, so that any 
person having knowledge of impediments 
may present his objection. If no impedi- 
ments are denounced, or are legally re- 
moved, the parties may then be married 
by declaring their consent, in the pres- 
ence of witnesses, before the official, all 
signing the “acta” or record of the cere- 
mony. In a few of the countries a re- 
ligious ceremony is recognized as valid; 
most of them require the civil ceremony 
before the public official, leaving the par- 
ties to the harmless religious ceremony 
afterwards if they so wish. Divorce is 
simply a legal separation of persons and 
property, which does not permit the re- 
marriage of either party; but recently in 
Mexico, a “constitutionalist” decree of 
Carranza legalizes absolute divorce with 
the right of remarriage. The rights and 
interests of children, and especially of the 
children of divorced, that is, legally sepa- 
rated, parents, are always very sedulous- 
ly guarded. 

Marriage, under the civil law, is a mu- 
tual affair in which both parties have 
equal rights and obligations in some re- 
spects, as is well stated in the Mexican 
Code: “Marriage is the lawful partner- 
ship of one man and one woman united 
in indissoluble bonds in order to perpetu- 
ate their species and to assist each other 
to bear the burden of life.” The spouses 
must contribute reciprocally in case of 
need and ability to the family expenses 
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and to the support of the common chil- 
dren. As indicated by the law quoted, 
marriage creates at once a status of 
formal partnership of property between 
the spouses, unless by prenuptial contract 
it is otherwise provided. In some coun- 
tries, these antenuptial capitulations are 
required by law in all cases; in others, 
the partnership may be “voluntary,” as 
where the conditions of the partnership, 
or the “separation of estates,” is provid- 
ed in the articles, or “legal,” where the 
terms of the Code govern the partnership 
in the absence of the voluntary stipula- 
tions. The married woman loses many 
civil capacities and rights, and cannot 
enter into contracts or assume obliga- 
tions, or administer her property, or en- 
gage in business, unless by marital license 
or consent ; but such consent may always 
be supplied by the judge in proper cases. 

A very important feature of family re- 
lations is the “patria potestad” or par- 
ental power exercised over children; it 
is a modification of the patria potestas 
of the Roman law. Unemancipated 
minors are under the patria potestad so 
long as any parent or ascendent entitled 
by law to exercise it is alive; this right, 
with its corresponding duties, extends to 
parents, or, in their absence, to grand- 
parents and more remote ascendants. 
Such person is bound to suitably care for 
and educate the child; and has the right 
to reasonably correct and punish it ; such 
person is also the lawful representative 
of the child subject to the patria potestad, 
and the legal administrator of his prop- 
erty. Minors may be emancipated before 
the legal age of majority, in which event 
they enjoy full civil rights. The right of 
“alimentos” or support is a special fea- 
ture of the civil law of domestic rela- 
tions ; it consists of food, clothing, lodg- 
ing, medical assistance, etc., and, in the 
case of minors, the expenses of providing 
a primary education and fitting them for 
some suitable and honest means of self- 
support. Parents and children have the 
same duty ; descendants must supply ali- 
mentos for parents and other ascendants 
in need of it; and the person entitled to 
support may require sufficient security by 
mortgage, bond, or deposit, for the per- 
formance of the duty. The right to 
support is one which cannot be waived 
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or compromised, but the duty to provide 
it ceases when the person providing it is 
unable to provide or when the recipient 
ceases to need it. 

A term of frequent use in the civil law 
may be here defined, as incident to the 
right of accretion or accession ; by virtue 
of this right, to the owner of anything 
belong the natural, industrial, and civil 
“fruits” produced by it. Natural fruits 
are increases due to the spontaneous pro- 
ducts of the soil and the increase and by- 
products of animals ; industrial fruits are 
the product of work or cultivation ; civil 
fruits are rents and income from real and 
personal property, and the interest on 
capital, and all such as, not being pro- 
duced by the thing directly, come from 
it by contract, testament, or the law. In 
cases of conjugal partnerships, such in- 
crements, within the limits of varying de- 
finition, are called “gananciales,” and be- 
long to the common estate. 

There are some rules of prescription 
which differ in several respects from 
those among us known as limitations. 
Prescription in the Latin-American 
Codes is a means of acquiring the owner- 
ship of a thing, or of discharging a debt 
or obligation, through the lapse of a cer- 
tain time, and under the conditions fixed 
by law. The acquisition of things or 
rights through possession is called posi- 
tive prescription, while the exoneration 
from obligations through the failure to 
enforce them is called negative prescrip- 
tion. The possession necessary to pre- 
scription must usually be: (1) Founded 
on a just title; (2) in good faith; (3) 
peaceable; (4) continuous; (5) public; 
negative prescription becomes effective 
by the mere lapse of the fixed period of 
time. 

The classification of contracts in the 
Civil Codes is into contracts unilateral, 
bilateral, onerous, and gratuitous. The 
definition of the Argentine Code of the 
two latter classes is: “Contracts are on- 
erous (4 titulo onoroso) when the ad- 
vantage which they produce to one or 
the other of the parties is not granted to 
him except in return for some consider- 
ation (prestacién) which he has made or 
obligates himself to make ; they are grat- 
uitous (4 titulo gratuito) when they se- 
cure to one or the other of the parties 
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some advantage independently of all pre- 
stacion on his part.” The “considera- 
tion of a contract,” so important in our 
law, is not at all a prerequisite of civil 
law contracts, which, if otherwise in 
proper form, need no consideration to 
support their validity. A contract is valid 
and binding regardless of consideration, 
when it otherwise meets the legal require- 
ments of capacity of the contracting par- 
ties, mutual consent, legality of its sub- 
ject-matter, and that it be executed with 
the external formalities required by the 
law. By external formalities is meant 
that it be in writing when so required, 
executed, in proper cases, before a no- 
tary, and that the necessary documentary 
revenue stamps be attached and duly can- 
celed. Contracts are also classified into 
“pure” or conditional, and unconditional ; 
the conditions are either “suspensive” or 
“resolutory ;” the former when it sus- 
pends the performance of the obligation 
until the event happens or not; the latter 
when, upon being complied with, it re- 
leases the obligation and restores the 
former order of things. Contracts may 


be rescinded upon well-established princi- 


ples ; there is moreover a peculiar ground 
of rescission known as “lesién,’ some- 
what akin to inadequacy of considera- 
tion. As defined in the Mexican Code, 
“lesién occurs where a purchaser pays 
two thirds more, or the seller receives two 
thirds less, than the just price or value of 
the property sold.” Except as here indi- 
cated, the general principles of contract 
in the Civil Codes are much the same as 
those with which we are familiar. 

There are some special features of 
mortgage and real estate law which may 
be considered. A mortgage can only be 
constituted upon real property, and this 
remains in the possession and use of the 
debtor. Personal property or chattel 
mortgages are unknown to the civil law; 
different forms of pledge, with actual 
possession of the thing given as security, 
are required for such obligations. A 
special form of mortgage, called anticre- 
sis, is frequent, whereby the debtor puts 
the real property into the possession of 
the creditor, who administers it and ap- 
plies the income or product to the pay- 
ment of accruing interest and the gradual 
extinction of the debt. The creditor is 
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bound to render accounts of income, 
and to surrender possession upon the 
satisfaction of the debt. If the debt is 
not paid, the creditor cannot retain pos- 
session of the property, but it must be 
sold under order of court or adjudicated 
to the creditor. This suggests a practice 
peculiar to all judicial sales under the 
Codes, whether of real or personal prop- 
erty, and whether under mortgage or 
pledge, or upon execution of judgment. 
The property must always be officially 
appraised before advertisement of the 
sale, and this appraisement serves as the 
basis of the bids which may be offered at 
the sale. All such sales of realty are con- 
ducted by the judge, and all bids are re- 
quired to be in writing and accompanied 
by security; no bid is legal or accepted 
which is less than some fraction, usually 
two thirds, of the appraised valuation. 
Where there are no bids, or these are not 
acceptable, the property may be adjudi- 
cated in payment to the creditor at two 
thirds of its appraised value. In most 
countries, if the first attempt at sale does 
not produce the appraised price, a second 
sale is advertised at a reduction trom the 
original appraisement. 

There prevails to a large extent in the 
Latin-American countries an ancient Ro- 
man institution known as the censo, al- 
though considerably modified from its 
original nature of a perpetuity, and en- 
tirely abolished in several of the coun- 
tries. The censo as it to-day exists may 
be defined as the right acquired by one 
person to receive an annuity from an- 
other in consideration of a sum of money 
or a piece of real estate delivered to the 
latter. It is called “censo consignativo” 
where the payment of the annuity is 
charged upon an estate the title of which 
is retained by the party who must pay 
it; the latter is called the censatorio, the 
party receiving the annuity being called 
the censualista. The more usual form is 
the emphyteusis or “censo enfitéutico,” 
wherein the party receiving the estate ac- 
quires only the right of possession and 
use while he pays the annuity, the title 
remaining in the owner who received the 
annuity; the recipient of the annuity is 
called the owner, and the party paying 
it the enfiteuta. In its Roman origin the 
censo was a species of perpetual lease, 
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and there were serious conflicts of opin- 
ion as to whether the contract would be 
considered rather of the nature of a sale 
than a lease, inasmuch as perpetuity is in- 
compatible with the idea of the latter. It 
was finally decided on imperial authority 
that the enfiteusis was a special contract 
which should be governed by special 
rules of its own. The nearest approach 
to it in the common law, or in our mod- 
ern practice, is the long-term lease with 
reservation of periodical ground rent. 
In the modern codes the censos are al- 
ways subject to redemption within fixed 
periods ; and in the one instance are gov- 
erned by the rules of life annuities, and 
in the other are considered as sales on 
deferred periodical payments. The 
censos may be constituted by contract 
inter vivos or by last will. 

The Civil Codes are silent on the sub- 
ject of “damages for torts” and “death by 
wrongful act” or negligence, which con- 
stitute so large a part of contemporary 
American legislation and jurisprudence. 
Such “civil responsibility” as exists in 
this respect is established in the Penal 
Codes, and arises entirely from the viola- 
tion of penal laws. As in the Penal Code 
of Cuba, it is provided: “Every person 
criminally responsible for a crime or mis- 
demeanor (delito 6 falta) is also civilly 
responsible.” This is the identical provi- 
sion of the Penal Code of Spain, under 
which it was declared jurisprudence, that 
“in the crime of slander or libel (in- 
jurias) there is no indemnization of dam- 
ages in favor of the slandered person; 
because as honor cannot be appraised, in 
crimes committed against it it is not pos- 
sible to fix the amount in which the dam- 
ages consist.” This recalls a fine verse 
of Calderon, to the effect that “honor is 
of so fragile material that it is broken by 
a touch or tarnished by a breath.” So, in 
the Penal Code of Mexico, as elsewhere, 
violation of penal law is the basis of re- 
sponsibility, and with respect to compen- 
sation it is established: “Civil responsi- 
bility arising from an act or omission 
contrary to a penal law consists in the ob- 
ligation of the party responsible, to 
make: (1) Restitution; (2) reparation ; 
(3) indemnization; (4) payment of ju- 
dicial costs.” Each of these items is de- 
fined in the Code, and the rules for the 


computation of damages carefully pre- 
scribed. As there are no juries in civil 
suits in Latin-America, the judge is the 
sole arbiter of the rights of the parties 
under the law. In the Mexican Code it 
is provided that “the judge who tries a 
suit for civil responsibility will endeavor 
to have the parties agree upon the 
amount of damages and the terms of 
payment ;” if they do not agree, the rules 
prescribed in the Code will be observed. 
In all cases, these rules look simply to 
actual compensation for expenses and 
losses. The award or judgment is never 
for a fixed lump sum as liquidated dam- 
ages, but is like the usual award of ali- 
mony in our divorce cases, a sum payable 
in instalments, and subject to be in- 
creased or decreased as the circumstances 
require, or stopped altogether if no long- 
er required by the needs of the injured 
party or the dependent relatives of the 
deceased victim. If the injuries do not 
result in death, the award is measured by 
the expenses and losses of earnings of 
the injured party ; although if the injury 
results in a permanent deformity or crip- 
pling, he may also recover “such amount 
as extraordinary indemnization as the 
judge may award him, taking into con- 
sideration the social position and sex of 
the injured person, and the part of the 
body in which he is so injured.” Where 
the injuries result in the death of the 
victim, the law provides, as it may be 
interesting to summarize, as follows: 
“Civil responsibility arising from death 
by wrongful act embraces the payment of 
necessary burial expenses; of the neces- 
sary costs and expenses of medical care 
to the deceased; of the damages occa- 
sioned by the person causing the death to 
the property of the deceased; and the 
payment of support (alimentos) not only 
to the widow, descendants, and ascend- 
ants of the deceased whom he was sup- 
porting under legal obligation, but also 
to any posthumous descendants he may 
leave. The obligation to provide such 
alimentos shall continue for the whole 
time that the deceased should have lived 
if he had not been killed; such time will 
be calculated by the judge according to 
the table of life expectancy hereto an- 
nexed, but taking into consideration the 
state of health of the deceased previous 
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to the homicide. In order to determine 
the amount of the alimentos which must 
be provided, the means or ability of the 
party liable, and the necessities and cir- 
cumstances of the persons who are to re- 
ceive them, will be taken into considera- 
tion. The obligation to provide support 
shall cease: (1) At any time when it is 
not absolutely necessary for the subsis- 
tence of those receiving it; (2) when 
they marry; (3) when male children at- 
tain their majority; (4) in any other 
event in which, according to law, the duty 
of the deceased to provide it, if alive, 
would have ceased.” 

It may be interesting to recall that the 
Mexican law of civil responsibility for 
death and personal injuries has several 
times been before the American courts in 
damage suits brought to recover damages 
for injuries received in Mexico, and a 
notorious conflict of decision has result- 
ed. In several cases the Mexican law has 
been given effect, one of which cases, 
Evey v. Mexican C. R. Co. is to be found 
reported in 26 C. C. A. 407, 52 U. S. 
App. 118, 81 Fed. 294, 38 L.R.A. 387. 
Other courts, including the Supreme 
Court of the United States, in Slater v. 
Mexican Nat. R. Co. 194 U. S. 120, 48 
L. ed. 900, 24 Sup. Ct. Rep. 581, have re- 
fused to give the law effect because of 
the peculiar method of assessing dam- 
ages. 

Some other peculiar features of the 
Penal Codes of the civil-law countries 
may be noted. They generally allow 
damages to an accused party, either 
against the officials, where a prosecution 
is instituted ex officio, or against a pri- 
vate prosecutor, where the accused is ac- 
quitted, not for failure of proof, but 
where it is clearly proved that he was not 
guilty, and has been wrongfully accused. 
These damages will be assessed and 
awarded by the judge in his judgment of 
acquittal, and cover all the expenses and 
losses suffered by the accused ; if the of- 
ficials responsible cannot pay, the dam- 
ages will be paid from a common indem- 
nization fund. Moreover, persons who 
are convicted and sent to prison are 
credited with all or a fixed portion of 
their earnings at prison labor, and this 
money is paid to their dependent fam- 
ilies, or to themselves as earned, or when 
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they leave prison, according to circum- 
stances. 

Crimes and misdemeanors, with their 
penalties, are not haphazard as with us, 
but they are strictly classified, as may be 
of interest to mention, using the Penal 
Code of Cuba, which is the nearest at 
hand, as a model. They are all about 
alike in this classification, and grade 
down from death to payment of costs. 
Penalties are classed as afflictive penal- 
ties, correctional penalties, light penal- 
ties, penalties common to the above three 
classes, accessory penalties. There are 
several grades of penalty, perpetual or 
temporary, within each of the above 
classes, each being determined by the 
number of years, months, or days of im- 
prisonment or detention. Criminals con- 
demned to perpetual penalty must be par- 
doned at the end of thirty years, unless 
their conduct has been such as to show 
them unworthy of it, or other grave rea- 
son exist. The several temporal penal- 
ties, without naming all the grades, are 
then graded as follows: from 12 years 
and one day to 20 years; from 6 years 
and one day to 12 years; from 1 month 
and 1 day to 6 years; from 1 month and 
a day to 6 months ; from 1 day to 30 days. 
All crimes and misdemeanors are speci- 
fied by their names and grades, and then 
fit automatically into one or other of the 
penalties which are provided as above. 

Within the limits of this paper only 
this brief notice of the most salient fea- 
tures of the Latin-American law, as they 
are different from our own, is possible. 
Before ending, it may be of interest to 
mention a few of the general features of 
court procedure and practice. The courts 
are at all times open, without distinction 
of terms. Petitions in suits must be filed 
with the secretary, and then submitted to 
the judge, who orders summons and any 
other proper process to issue ; and in gen- 
eral every order and step in the case 
must be under the personal supervision 
of the judge, and he must sign every 
order made. Pleadings and every other 
document in the case must be written on 
paper of a specified size, on both sides, 
and are by the secretary sewed as pre- 
sented to the preceding ones, thus form- 
ing a neat book, which is of easy use and 
quite convenient. Every page of the rec- 
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ord must bear a revenue stamp, which is 
the “pay as you go” manner of paying 
judicial costs. At the end of the suit the 
winning party usually recovers all his 
costs, which include his attorneys’ fees 
and many other expenses, sometimes of 
traveling and hotels. The courts are in 
continuous session; pleadings of both 
parties must be filed within a few days 
after the previous opposing one; wit- 
nesses are examined by the judge and in 
private, and their testimony reduced to 
writing; every decision of the judge, 
even on the points of practise, must be 
in writing, and final decisions must set 
out every point of fact involved and spec- 
ify every article of law applied to the 
facts. Appeals must be taken within a 
few days after final decision ; the original 
record is transmitted to the appellate 
court, and must be heard, or rather 
“seen,” within a few weeks, and a deci- 
sion promptly rendered, also in writing. 
All this sounds very expeditious, but 
practice is practice in Latin as in Anglo- 
Saxon America, and “the law’s delays” 
are as rank and vexatious in Mexico as in 
Missouri, and in Argentina as anywhere. 
To-day as I write this I got a letter from 
Buenos Aires announcing the sale of 
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property there last September closing 
an estate which has been “in probate” 
for fifteen years; as part of the prop- 
erty could not be sold at the appraised 
basis, it is now undergoing the delay and 
expense of another advertisement at a 
reduction of 25 per cent off the appraised 
valuation. When I was there last sum- 
mer attending to the final preliminaries, 
if such expression be permissible, the rec- 
ord of these proceedings made up six 
large books of pleadings and documents, 
all sewed together as filed, and were plas- 
tered with revenue stamps representing 
the costs of simple court procedure at $1 
per page of record, amounting to over 
$4,000. In Argentina officially stamped 
paper is used for legal procedure and 
documents; in some other countries, as 
in Mexico, the stamps are purchased sep- 
arately and affixed to the paper as it is 
used. There are many other interesting 
details both of substantive and procedur- 
al law, but everything must have an end. 
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The New Pan Americanism 


The Monroe doctrine was proclaimed by the United States on her own 
authority. It has always been maintained, and always will be maintained, 
upon her own responsibility. But the Monroe doctrine demanded merely that 
European Governments should not attempt to extend their political systems 
to this side of the Atlantic. It did not disclose the use which the United 
States intended to make of her power on this side of the Atlantic. It was a 
hand held up in warning, but there was no promise in it of what America was 
going to do with the implied and partial protectorate which she apparently 
was trying to set up on this side of the water, and I believe you will sustain 
me in the statement that it has been fears and suspicions on this score which 
have hitherto prevented the greater intimacy and confidence and trust be- 
tween the Americans. The states of America have not been certain what the 
United States would do with her power. That doubt must be removed. And 
latterly there has been a very frank interchange of views between the au- 
thorities in Washington and those who represented the other states of this 
hemisphere, an interchange of views charming and hopeful, because based 
upon an increasingly sure appreciation of the spirit in which they were un- 
dertaken. These gentlemen have seen that, if America is to come into her 
own, into her legitimate own, in a world of peace and order, she must estab- 
lish the foundations of amity, so that no one will hereafter doubt them.— 
Address of President Wilson, January 6, 1916, 
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Ignorance of Law as an Excuse 


BY WILLIAM W. BREW72N 
of the Atlanta Bar 
Author of a series of Philosophic Essays on Law 


Positive laws are the combined data of socio-psychological investigations of jural life. 


Evolution of positive laws 


is a work of science—the product of all jural sense affected thereby.—A. H. Post. 


URISPRUDENCE is 
distinctively and pre- 
eminently the science 
of society. Laws are 
not directed to indi- 
viduals, but to man in 
general. The province 
of legal science may 
be said to be first 
general and then as 
particular as possible. 
Society, and then the individual, is 
the order of rank recognized by the 
Law. The Law is a science of sovereign- 
ty, and hence is supported by and 
directed to man in general. Laws apply 
to the individual, not because he is an 
individual, but because he is a part of 
society. For inasmuch as sovereignty 
must spring from the many, it is for the 
many that the Law is created, inasmuch 
as the Law necessarily draws its life 
from sovereignty. Since the Law is in- 
separable from sovereignty, it exists 
solely for the source of sovereignty, 
which is society. The individual being 
a unit in society, the Law exists for him; 
but it so exists only because he is a unit 
in society. 

Thus, since the Law, of necessity, 
must apply to man in general, it is in- 
evitable that there should occur instances 
in which justice in some degree fails 
when the Law is applied to the individu- 
al; inasmuch as perfection in the par- 
ticular, as is the case in all sciences, 
suffers through the effort to secure per- 
fection in general. 

Having regard to legal progress and 
improvement, to what extent, then, 
should the individual be held responsible, 
where his case is clearly exceptional, for 
laws created for society? The answer 
to this question lies in the disposal of the 


problem of the moral basis of violations 
of laws. The problem of determining 
when the individual is morally culpable 
for his violation of law is first to be dis- 
posed of in endeavoring to ascertain his 
responsibility under laws for society ; re- 
garding, at the same time, legal improve- 
ment. For it is to be remembered that 
the law progresses only as it becomes 
more and more just, which is equivalent 
to saying more and more moral. 
Criminal intent is the gist of the cul- 
pability which naturally attaches to vio- 
lations of law. We do not enter here 
into the problem of diversified phases of 
criminal intent. Premeditation, or wil- 
ful or passive negligence, do not properly 
receive our attention in dealing with the 
question of individual violation of social 
law. For criminal intent in any of its 
aspects, under any system of sane law, 
is inseparable from culpability. So that 
all acts contemplated by the laws of so- 
ciety, which are performed with criminal 
intent, we must denominate as culpable 
and without moral excuse. It cannot be 
properly asserted that the Law wrong- 
fully punishes any act performed through 
criminal intent (that is to say, having 
regard solely to legal morality, and with- 
out regard to any question of psychologi- 
cal irresponsibility). For the Law con- 
demns all acts which are prompted by 
what it terms criminal intent, because 
such acts are inherently wrong. They 
were wrong before any law existed, and, 
being responsible for the creation of the 
laws which apply to them, are wrong 
after such laws come into force. The 
same argument, of course, applies to all 
acts arising since the beginning of the 
operation of social law, and which are 
‘yet to arise, in violation of such law, 
which are performed through criminal 
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intent. Society is constantly discovering 
what it properly terms new crimes, but 
which do not escape culpability because 
new laws must be made for them. 
Culpable acts, which the Law rightfully 
condemns and punishes, are those which 
are inseparable from criminal intent; 
and in so asserting, we do not undertake 
to dispose of the question of the degree 
of culpability characterizing particular 
degrees of criminal intent. Hence, it 
may be said that the individual is moral- 
ly culpable for his violation of social law 
with criminal intent. 

Thus it becomes of no moral force for 
the individual to plead ignorance of law 
as an excuse for his acts which are com- 
mitted with criminal intent. And no 
step in the direction of moral improve- 
ment or higher justice is achieved by the 
Law by its declaring excusable such acts 
as are performed through ignorance of 
law and with criminal intent. For no 
morality accompanies acts which are in 
themselves criminal. That is to say, acts 
mala in se are unmoral and culpable re- 
gardless of the existence or nonexistence 
of any law touching them; with the re- 
sult that ignorance of law is no excuse 
for them. 

Directly the converse is true in the 
case of acts mala prohibita. That is to 
say, in the performance of an act which 
is simply legally wrong, ignorance of law 
is a moral excuse. For, in order that 
an act mala prohibita may be morally 
culpable, it would be necessary that the 
individual performing the act do so, not 
because he desired to commit the deed, 
but because he desired to violate the law, 
which reason for his course would, as a 
matter of fact, make his act, in morals, 
mala in se. If the individual performs 
an act which is not wrong in itself, but 
is simply wrong because social policy has 
seen fit to establish a law prohibiting 
such act, the wrong which the individual 
thus commits is because of the law, and 
not because of the act. Hence, in mor- 
als, the individual would be excusable 
for the performance of such an act, if 
ignorant of the existence of any law 
prohibiting it, there being absent the ele- 
ment of criminal intent. For, as indi- 
cated above, it would be necessary for 
the individual to purpose to violate the 
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law covering the act, and therefore to 
know of the existence of such law, in 
order for his act to be wrong morally— 
inasmuch as morality cannot consistent- 
ly hold anyone responsible for that of 
which he is ignorant. 

It is very probable that the reader has 
at once raised the question of the indi- 
vidual’s ignorance of the law under dis- 
cussion being a blamable ignorance, for 
which the individual is responsible, and 
which will not excuse him, inasmuch as 
he is bound to know that law. To this 
question, it must be replied that it is the 
Law which holds one responsible for 
such ignorance,—not morality. Indeed, 
the individual in the above case is legally 
guilty of an offense, and his excuse of 
ignorance of law is not accepted by the 
Law. In Law, he is held responsible for 
acts mala prohibita when ignorant of 
the laws touching them, as well as for 
acts mala in se—but he is not so held in 
morality. Unless the individual’s act is 
wrong in itself, morality does not declare 
it wrong simply because society has seen 
fit to establish such a law. Social policy 
is not necessarily in keeping with moral- 
ity. 

But, it is properly asked, is the Law 
to excuse all acts mala prohibita, where 
the person performing them is ignorant 
of the laws applicable to them, because 
they are excusable in morals? The an- 
swer is in the negative. The condition 
thus arising indicates but one of those 
legal defects incident to the necessity of 
social law. So long as the individual is 
to live under laws not made exclusively 
for him, so long is he susceptible to suf- 
fer from the application of unmoral law. 
Ignorance of law is at times the best ex- 
cuse, even the absolute nullification of 
guilt, even at times the only excuse pos- 
sible and the only excuse necessary, and 
yet for the sake of society the Law does 
not accept such an excuse for acts wrong 
simply because prohibited by law. 

But if legal progress is regarded and 
constantly sought, judicial applications 
of laws will take cognizance of those vio- 
lations which would never have occurred, 
if the violator had known that any law 
prohibited or applied to them. Many 
violations of laws arise in the case of 
which the technical offender would never 
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have offended, had he known that any 
law touching his act existed. The very 
gist, the very essence, of such offenses is 
the particular law itself; and where the 
individual has been ignorant of the law, 
there exists no basis of moral guilt, all 
the elements of the same being absent. 
Legal science should take care to regard 
such cases, and to provide for them as 
suitable a degree of equity as possible. 
It will be through the courts that the 
Law is to derive the proper guidance in 
dealing with the question of providing 
for moral excuses. Ignorance of law is 
one of the most frequent and most im- 
portant. It should be considered, and, 
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whenever the best legal policy permits, 
allowed to have weight, to mitigate 
penalty. 

The individual undergoes deprivation 
in becoming a unit in society; he must 
accept the excuses of policy thrust upon 
him by the commonwealth. Society 
should, as far as practicable, and certain- 
ly as far as safe and convenient, offer in 
return all that is just and best for the in- 
dividual. 


Ulan WY (Sarartn. 


John Douglas 


John Douglas was a lawyer, sir, 
With skill and learning, too; 

And since he never lost a case, 
Was known the country through. 


And then he never took a case 
Where secrets had to hide, 

But threw the light upon each part 
Of every case he tried. 


He never tried, I tell you, sir, 


A jury to deceive, 


Nor ever argued anything 
He did not then believe. 


He met success, ‘twas sure to come; 
He did just what was right; 

He held the confidence of all, 
This made his pathway bright. 


And so the secret of success 
Is very easy learned; 
Just know you're right, then do your 


best, 


And you success have earned. 


R. L. CAMPBELL. 





in a Filipino Court Room 


By Hon. W. F. Norris 


ECORUM prevails in 
a Filipino court room, 
especially among the 
native women who 
may be present as wit- 
nesses or parties or in 
any capacity. They 
sit on the benches 
ranged along the walls 
as mute as mice, curi- 
ously observing the 
mysterious workings of the machinery of 
the law, and probably wondering how 
and why the strange Americano Juez 
should be presiding over the solemn cere- 
monies. The ways of the Filipino men 
are not in all respects our ways, nor 
those of the Filipina women those of 
their American cousins. I once noticed 
a female witness, waiting her turn to be 
called, look about for some appropriate 
place to expectorate, the need arising 
from mastication of the betel nut. Find- 
ing none, she slipped off her shoe, used 
it as a cuspidor, and put it on again. 

Agripeta, however, set decorum aside 
as she burst hurriedly into the court 
room, in a state of evident excitement, 
and interrupted the proceedings by ad- 
dressing the judge in a language unintel- 
ligible to him, but which, being interpret- 
ed, was substantially as follows: 

“Mr. Judge, I want you to make Boni- 
facio Dadivus give my husband the 
carabao he agreed to give if my husband 
would come to court and tell the judge 
that Bonifacio was not present when the 
silver was taken from Capitan Eduardo’s 
house. My husband did as he promised, 
and, instead of getting the carabao, is in 
the calaboose.” 

After her remarks had been made 
plain to me, I recalled the trial of Boni- 
facio Dadivus, who had been convicted 
a short time before for the larceny of 
1,100 silver pesos, and that one of his 
witnesses, Sexto by name, had been so 
palpably guilty of perjury that his arrest, 
trial, and conviction had speedily fol- 


lowed. It is needless to state that the 
unfortunate Sexto and the woman’s hus- 
band were one and the same person. The 
stormy entrance of the wife was not to 
intercede for her husband, but to secure 
the carabao, which was to have been the 
compensation for his services. 

This instance illustrates the Filipino 
indifference to falsifying. The nature 
of the services rendered by her husband 
cut no figure with the wife. To her it 
was apparently a legitimate transaction. 
Sexto had earned the carabao by per- 
forming the services agreed upon, and it 
was the duty of the judge to oblige Boni- 
facio to fulfil his part. To draw her 
out, the judge asked if she did not think 
it wrong for Sexto to lie to the court by 
saying that Bonifacio was not present 
when the silver was stolen, when he knew 
that he was there and that he got the 
silver. She replied that she didn’t 
know anything about that, all she knew 
was that Sexto had done as he agreed, 
and they were poor and needed the cara- 
bao, and they were without the carabao, 
and her husband was in the calaboose. 
The woman was evidently sincere, and 
felt aggrieved because the court would 
not oblige Bonifacio to perform his part 
of the contract. 


Trial of the Crocodile. 


The next case on the criminal calendar 
was entitled: Los Estados Unidos— 
contra—Uno Cayman, which, being in- 
terpreted, is The United States v. A 
Crocodile. Although it was a criminal 
case and the charge was for homicide, 
the trial proceeded in the absence of the 
accused, who, after being duly called into 
court three times, failed to appear. The 
crime was committed under the follow- 
ing circumstances, as disclosed by the 
evidence, the witnesses being spectators 
of the tragedy: 

Near the close of the last day of the 
year 1904, as a small party of Filipinos 
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were crossing a stream spanned by a 
bamboo bridge, constructed by laying 
stalks of bamboo almost level with the 
water, a swishing sound was heard fol- 
lowed by a splash and a cry from a young 
girl, “Mother has fallen into the water.” 
Looking down into the water, they saw 
a hugh crocodile circling about to seize 
the victim it had swept with one swoop 
of its powerful tail from the bridge into 
the stream. The teniente of the barrio 
was notified, who instituted a search the 
next morning, which resulted in the con- 
firmation of the woman’s death by find- 
ing a fragment of her dress and a piece 
of her skull with a lock of long black 
hair. 

The barefooted man of the Philip- 
pines is a timid creature and among the 
most suspicious of mortals, which timid- 
ity and suspiciousness may have been 
the cause of the crocodile being sum- 
moned to answer for the untimely taking 
off of Ramona, as the records of the 
court of first instance for the province of 
Masbate show that the cayman, and no 
member of the party, was accountabie 
for the deed; and such record is a pro- 
tection against future false accusation 
prompted by spite or revenge. 


The Chinaman’s Will. 


Two Chinamen, after the manner of 
their countrymen, kept a little store, near 
the town of Molo on the island of Panay. 
One evening, a little after the usual clos- 
ing time, four young Filipinos uncere- 
moniously entered the store, the leader 
struck the lighted lamp suspended from 
the ceiling wii a stick he carried, 
smashing it to fragments and extinguish- 
ing the only light. The miscreants im- 
mediately commenced operations by bind- 
ing the elder man, who was proprietor 
of the store, with a strip of rattan. They 
did not bind the young assistant, but two 
kept guard over him with drawn bolos. 

After securing the occupants, the rob- 
bers helped themselves to whatever they 
desired of the meager stock, shared the 
contents of the till between them, and 
departed taking their prisoners with 
them. The captives were conducted to 
a place outside the town called “the 
Grass Plot,” where they halted and sum- 
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marily disposed of their captives. The 
leader laid the old Chinaman dead at his 
feet with one fell stroke of his bolo. The 
member of the gang to whom the young- 
er man had been intrusted attemptea 
to dispose of his charge in the same 
manner. He struck him with the 
point of his bolo, inflicting a severe 
wound in the neck, at the same time an- 
other of the band struck him over the 
head with a stick. Their victim broke 
from them and ran to the store of a 
countryman, where he lingered till morn- 
ing and died. 

During that night, the young China- 
man made his will, leaving his meager 
savings to his mother in China. The 
dying man had no ink, no pen. A scrap 
of foolscap paper was given him on 
which he wrote in Chinese characters his 
last testament ; using his trembling finger 
for a pen, and his life’s blood, as it is- 
sued from the fatal wound, for ink. 
This mute memorial of filial piety was 
submitted to the court during the trial 
of his murderers. As the judge looked 


upon the rude crimson hieroglyphics 
scrawled upon the soiled scrap of paper, 


he thought the most pathetic instrument 
he ever saw in a court room was the 
Chinaman’s will. 


Rustico the Reckless. 


When the Americans assumed the 
sovereignty of the Islands, Rustico was 
an inmate of a Spanish-Filipino prison, 
hence, he was supposed to be a victim 
of Spanish tyranny, as we were prone to 
regard all who were so unfortunate as 
to be victims of the iron rule of Spain. 
We were altogether too prone to arrive 
at such conclusion, in which we did much 
more than justice to the Filipino prisoner 
and much less than justice to the Span- 
ish courts. There may have been, and 
probably were, numerous individual acts 
of injustice and false imprisonment, but 
the ordinary course of justice ran 
smoothly, and it may be doubted whether 
the Spanish courts dealt more harshly 
with the ordinary criminal in ordinary’ 
criminal cases than did their American 
successors. 

Rustico was set at liberty before the 
term of imprisonment imposed by the 
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Spanish judge had expired. But short- 
ly after his newly acquired freedom he 
became involved in more serious diffi- 
culty arising from the same cause, the 
too free use of his spear and bolo. It 
appeared that upon his incarceration in 
the Spanish prison he intrusted his 
weapons to his intimate friend Sexto to 
be safely kept and returned to him at 
the expiration of his imprisonment. 
Sexto accepted the trust with honest in- 
tention to faithfully perform it, but the 
government interfered, and obliged the 
trustee to turn over the weapons to 
the proper authority in conformity with 
the law, which requires this to be done, 
where a person is convicted of assault- 
ing another with deadly weapons. Rus- 
tico had been convicted of such offense, 
with such weapons, which were there- 
fore confiscated when in the hands of 
Sexto and passed into the custody of the 
government. 

Upon his release by the sympathetic 
American authorities which, we suspect, 
was rather premature, Rustico be- 
thought himself of his cherished spear 
and bolo, which he demanded of his 
friend. Sexto explained the reason of 
their nondelivery, which was not satis- 
factory to Rustico, in fact so unsatis- 
factory that he, then and there, resolved 
to be revenged upon his faithless friend. 
He would have slain him at the time 
were it not for the presence of others, so 
he abstained for the present, in the mean- 
while, “nursing his wrath to keep it 
warm.” 

As the opportunity did not come to 
Rustico, he sought the opportunity by 
visiting the abode of old Pedro, Sexto’s 
father, with whom he lived, taking along 
a spear with which to wreak his too long- 
delayed revenge. 

The Filipino dwellings of the poorer 
class are built on poles from 4 to 6 feet 
high. The sides and roof are of nipa, 
the floor made with strips of bamboo, so 
that anyone desiring to spy upon the 
inmates after dusk, could look up into 
the single room through the intervals be- 
tween the bamboo strips composing the 
floor. To spy upon the family was just 
precisely what Rustico wanted to do. 
He wished to see them without any of 
the family seeing him. So, about dusk 
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he prowled about the dwelling and cau- 
tiously crept under the floor. Peering 
up he saw the family gathered about the 
common dish of rice, eating their supper, 
each squatted on the floor and helping 
himself from the common dish. Select- 
ing Sexto, as he supposed, Rustico in- 
serted the head of his spear between the 
bamboo strips, directly beneath his vic- 
tim, and, giving a vicious lunge, ran into 
the outer darkness. The family were 
horrified as old Pedro, giving an agon- 
izing shriek, sprang into the air and fell 
to the floor with a ghastly hurt from 
which he died in an hour. 

All might have gone well with Rustico, 
and nothing more than suspicion, if 
even that, have rested upon him. Cer- 
tainly remorse failed to disquiet his 
slumbers. His only regret appeared to 
have been caused by his lamentable mis- 
take in mistaking Pedro for his son 
Sexto. But Rustico was loquacious and 
presumably inclined to vanity. So sev- 
eral weeks after the tragedy, when in- 
dulging too freely in tuba, he told his 
boon companions of his achievement; 
that he was the mysterious assassin who 
had killed old Pedro, and whose cunning 
had enabled him to escape detection. 
Either his boon companions told the 
officers, or they told somebody who in- 
formed the authorities, and as the con- 
sequence of his indiscreet loquacity Rus- 
tico, the reckless, was doomed to pass the 
balance of his career in Bilibid; or it 
may be that his commendable conduct in 
that institution has so won the good will 
of the prison authorities that he is en- 
gaged in agricultural pursuits at the 
Penal Colony on the Island of Paragua, 
where all good prisoners are presumed 
to go. 


The Tragic Witness. 


“You killed father; you know you 
did,” tragically exclaimed the young girl 
witness, pointing her finger at the de- 
fendant, who was charged with murder 
committed under peculiarly atrocious 
circumstances. The attitude of the wit- 
ness, her intense earnestness as she de- 
nounced the man as her father’s murder- 
er, carried conviction of his guilt and 
bore testimony of the truth of her ac- 
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cusation. The trial was in the early 
days of the civil government and one 
among many criminal cases tried at that 
period, but I have not forgotten the im- 
pression made upon my mind by the 
manner of the youthful witness, and her 
emotion as she looked upon the face of 
her father’s murderer as the memories 
of that terrible night were revived by 
his detested presence. 

Exhibitions of emotion are very rare 
in a Filipino court room, however trag- 
ical the testimony or intense the feelings 
of the parties may be. As a rule they 
maintain a_ stoical composure, their 
brown faces about as expressive as so 
many graven images. But it is not al- 
ways so. Occasionally their deep emo- 
tion expresses itself in word and deed, 
as when Agripeta demanded the carabao 
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or the young girl witness denounced her 
father’s murderer, or Rustico knelt and 
besought the judge not to send him to 
prison for ten years, after that lenient 
sentence had been imposed for an atro- 
cious murder meriting twice the sent- 
ence. Nor can I forget the young fel- 
low standing in court, with the tears 
running down his cheeks, as he was in- 
formed that he was free to go home to 
his wife and family, from whom he had 
been separated since the Spanish régime, 
having been imprisoned for some trivial 
act which, as I remember, was beneath 
the notice of the American criminal law. 


WhY\ ra 


From Law to the Muse 


O, Our Lady of the Laws, 

Can you unfold the cause 

Of the silence grim and deep 
Settling o’er my “donjon keep”— 
My Office up-to-date, 

Numbered seventeen-o-eight. 


Why no cheery pitter-patter 
Of clients and their fees, 
Why no clicking and no clatter 
Of my old typewriter’s keys. 


And as I sit and think, 

Seems I hear a heart’ning clink 
Sounding at the knob of. brass, 
Seems a shadow at the glass. 
And my hopes begin to swell, 


P’rhaps a client. 


Who can tell? 


Another agent ’tis this time 

For a brand new fashioned collar: 
So, me for writing rhyme, 

Maybe then I’ll make a dollar. 


Dan WEAVER. 





Under Disability 


BY MARVIN LESLIE HAYWARD 
of the Hartland, N. B., Bar 


EALLY,” exclaimed 
the girl anxiously, “I 
had no idea uncle in- 
tended leaving me the 
property, and I trust 
that you are not of- 
fended.” “Bogus” 
Bradley, as the irrev- 
erent ones called him, 
folded his hands with 
an air of patient resig- 
nation to the official decrees of fate, and 
glanced shrewdly at his young and hand- 
some niece as she sat on the opposite 
side of the ancient oak desk. 

“Of course,” he admitted, “I was just 
a little surprised at the way brother John 
disposed of his estate; but you were al- 
ways a favorite of his, and it was very 
natural for him to leave it to you. It 
was his own to will any way he wished, 


and as I have all of this world’s goods I 


want, why should I envy you? Blood 
is thicker than water, and it’s all in the 
family any way.” 

“Yes,” agreed the girl in a relieved 
tone; “but I wasn’t expecting it at all, 
and it is quite a responsibility for one as 
young as I. I haven’t had the slightest 
business experience, you know.” 

“That’s just what I was thinking of,” 
agreed Bradley, in a paternal tone. 
“Now, if you cared to sell the land for a 
fair price I would take it over and relieve 
you of any trouble in connection with it, 
although at my time of life I wouldn't 
assume any new cares for anyone out- 
side my own immediate relatives.” 

The girl’s face lighted up at this be- 
nevolent proposal. 

“I would be very glad if you would,” 
she declared heartily. 

“What do you think it’s worth?” 

“Oh, I don’t know uncle, whatever 
you say is reasonable.” 

“Then you see you could use the 
money after you went West, and it would 
give you quite a start in a new country,” 


suggested Bradley. “I presume Arthur 
still has the idea of going out there?” 
he added with a kindly twinkle in his 
eyes. 

“Yes,” blushed the girl; “but we’re not 
actually engaged, you know.” 

“Oh, I understand young people,” 
laughed Bradley tolerantly, “so we will 
consider it settled that I’m to buy the 
place at a price to be agreed on later, 
and you must not forget your old uncle 
when sending out the wedding invita- 
tions.” 


John Quirk, attorney at law and shy- 
ster in general, leaned back in his rickety 
chair and gazed at the cobwebby ceiling 
in deep judicial thought. 

“As I understand it,” he began, “your 
late brother left some valuable real es- 
tate. You were his nearest living rela- 
tive, and naturally expected that he 
would devise it to you.” 

“Bogus” Bradley leaned ‘forward 
eagerly, and clasped and unclasped his 
gnarled hands. 

“Exactly,” he declared, “He was a lot 
younger than I; I brought him up and 
gave him his start in life, and was just 
like a father to him; so I certainly ex- 
pected that he would remember me when 
he disposed of his property.” 

Quirk was well aware that the de- 
ceased brother had paid Bradley over 
and over again for his scanty assistance ; 
but Bradley was his client and a fairly 
profitable one, so he made no comment 
as to the obvious supressio veri. 

“And instead of doing so,” he suggest- 
ed, smoothly, “he left it all to a young 
niece, and disinherited you.” 

“That’s right,” agreed Bradley in an 
injured tone, “and left me right out in 
the cold.” 

“What do you plan on doing?” quer- 
ied the lawyer. 

“The only thing I see to do is to get 
a deed of the land from the girl right 
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away quick before she catches on to its 
real value, and get everything tied up 
solid.” 

“Can you manage it? I imagine you 
have a plan of campaign mapped out al- 
ready, and your methods are always in- 
teresting, to say the least.” 

“Oh, yes, that’s easy enough,” Bradley 
hastened to reply. “She’s visiting at our 
house now.” 

“Farewell, sweet property,” whispered 
Quirk. 

“She hasn’t much of an idea of busi- 
ness or the value of the property, and I 
can buy it for $10,000 easy as wink,” 
Bradley added, rubbing his hands glee- 
fully. 

“And it is worth?” 

“At least $25,000 at a low valuation,” 
replied Bradley virtuously. 

“Then I’d lose no time in closing the 
deal,” advised the attorney. 

“T would at once,” declared “Bogus ;” 
“but she’s under age. Won't be twenty- 
one for nearly a year.” 

“T thought there must be some legal 
impediment or you’d have closed up the 
deal long ago. Now, that puts you in a 
dilemma,” explained Quirk; “for if you 
wait till she attains her majority she may 
know better by that time, and if you take 
a deed now she may repudiate it when 
she comes of age and you'll be out.” 

“That’s just what I want to know,” 
said Bradley eagerly. ‘“Can’t I take any 
sort of a deed from her now that will be 
any good?” 

“You can by taking certain chances,” 
replied Quirk, “as an infant’s deed is not 
void, but merely voidable on attaining 
the age of twenty-one years. Then she 
is at liberty to repudiate the deed if she 
wishes, and it is of no effect? That is, 
an infant can give a deed all right, but 
has the option of backing out when he 
or she becomes of age. If she does, your 


1 MacGreal v. Taylor, 167 U. S. 688, 42 L. 
ed. 326, 17 Sup. Ct. Rep. 961; Irvine v. Irvine, 
9 Wall. 617, 19 L. ed. 800, and Tucker v. More- 


land, 10 Pet. 58, 9 L. ed. 345. See also Bull- 
ock v. Sprowls, 93 Tex. 188, 77 Am. St. Rep. 
849, 54 S. W. 661, 47 L.R.A. 327, and 22 Cyc. 
2 Gregory v. Lee, 64 Conn. 407, 30 Atl. 53, 
25 L.R.A. 618, and Drude v. Curtis, 183 Mass. 
317, 67 N. E. 317, 62 L.R.A. 755. See also 22 
Cyc. 546. 
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deed is worthless; if she don’t it is as 
good as gold.” 

“Then if I take a deed now, I will 
simply be gambling on her not going 
back on it when she comes of age?” 
queried Bradley. 

“Exactly.” 

“Draw it up,” ordered Bradley de- 
cisively, “and I'll get her to sign it be- 
fore a J. P. up home.” 

Quirk prepared the deed and handed 
it to his client with a hearty wish for his 
success. “The Devil always helps his 
own,” was Quirk’s comment as Bradley 
shuffled out. 

A few days later Bradley returned and 
reported that she had “signed without a 
murmur.” 

“Now,” counseled Quirk, “there is 
nothing to do except to wait and see how 
the cat jumps. You might, though, try 
your hand at getting her married so that 
she would be as far away as possible. 
Then when she comes of age she would 
be away from the property, and not so 
liable to think about it, and will be more 
apt to allow the matter to slide along 
without avoiding the deed.” 

“IT can manage that, too,” boasted 
Bradley. “She is thinking of marrying 
now and going West, but is rather un- 
decided. I'll give her a thousand dollars 
extra as a wedding present if they get 
married this summer.” 

“You can afford to” sneered Quirk. 


Logan, the “dillytanty lawyer,” as the 
old farmer called him, had been unable 
to sift out a really interesting case for 
nearly a month, and listened to the wid- 
ow’s story with considerable interest. 

“About twelve years ago my uncle 
willed me some valuable land in this 
state,” she explained. “I was only twenty 
years old at the time of his death, and 
knew nothing of business and less of the 
value of money. Uncle John’s brother, 
Albert Bradley, I presume you know 
him?” 

“T certainly do.” 

“Well,” the widow went on, “he had 
always coveted the property and per- 
suaded me to deed it to him for a mere 
fraction of what it was worth. Then, 
after I married he persuaded us to move 
West; but things went against us; our 
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money did not last long, and when poor 
Arthur died I found I had very little 
left after the debts were paid, just about 
enough to bring me and the children back 
here.” 

“In what way did you think I might 
help you?” queried Logan. 

“T’ve been told that as I gave the deed 
when I was under age, I could still hold 
the property if I took the proper legal 
steps.” 

“That is true as a general proposition,” 
was the reply; “but it is too late in this 
case, I’m sorry to say, as the deed must 
be repudiated without undue delay, and 
you have waited nearly fifteen years.” 

The widow did not attempt to conceal 
her disappointment, as she had been hop- 
ing against hope that something could 
still be realized out of the property she 
had so recklessly signed away; and the 
glowing recommendations of her friends 
had convinced her that all she needed 
was a just and equitable case, and Logan 
would discover some means to restore 
her property. But as she rose and start- 
ed towards the door, Logan whirled 
around sharply. 

“Just a moment,” he exclaimed, “How 
old were you when you were married?” 

“Just a few months before I came of 
age,” was the reply. “Uncle seemed anx- 
ious about the match and hurried it 
along all he could.” 

“It was certainly careless of me not to 
ask you that before,” declared Logan 
briskly, “and there is no time to lose.” 

“Then you think there is a chance?” 
she queried eagerly. 

“You have justice on your side. The 
law can look after itself,” was the cryptic 
reply. 

A few days later Logan started pro- 
ceedings in ejectment against Bradley to 
put him off the land in question; Quirk 
conducted the defense for his own client, 
and a few days later the case came to 
trial. 

“Our claim is very shortly stated,” 
said Logan when the evidence was con- 


cluded. “The deed of this land was- 


given to Mr. Bradley when the owner 
was an infant, and the deed is therefore 
voidable on her attaining her majority. 
These ejectment proceedings themselves 
are a repudiation of the voidable deed, 


and we are, therefore, entitled to a ver- 
dict.” § 

“My learned friend overlooks the 
fact,” sneered Quirk in reply, “that, ad- 
mitting the truth of his statement, such 
a deed must be repudiated within a rea- 
sonable time after coming of age, ac- 
cording to one line of cases ;* or at any 
time before the right to avoid the trans- 
action is barred by the statute of limita- 
tions, ten years in this case, which is the 
rule in some other jurisdictions.’ Tak- 
ing even the latter and more favorable 
view, the deed was given over ten years 
ago. The plaintiff’s action is, therefore, 
too late, and the suit should be dis- 
missed.” 

Quirk sat down with a supercilious 
glance at his learned opponent, and Brad- 
ley flung a look of malicious triumph in 
the direction of his ungrateful niece. 

“My learned friend also overlooks the 
important fact,’ replied Logan quietly, 
“that, while his law is correct as a gen- 
eral proposition, there is an important 
exception in the case of married women, 
who are not required to disaffirm a deed 
given during infancy until both disabil- 
ities, namely, infancy and marriage, are 
removed. In this case the plaintiff mar- 
ried while still an infant, and the hus- 


8 See Sims v. Everhardt, 102 U. S. 300, 26 
L. ed. 87, and 22 Cyc. 555. 

*See Englebert v. Troxell (Englebert v. 
Pritchett) 40 Neb. 195, 42 Am. St. Rep. 665, 
58 N. W. 852, 26 L.R.A. 177, and 22 Cyc. 552, 
and Ann. Cas. 1912C, 777 and note. 

In the Delaware case of Wallace v. Lewis, 
4 Harr. (Del.) 75, the court says: “The right 
of an infant after full age to disaffirm the 
deed at his election must be exercised in some 
reasonable time, and does not run through 
the whole period of legal limitation, as ap- 
plicable to the form of action.” 

5 This rule has been laid down by the 
courts of Alabama, Arkansas, Florida, Ken- 
tucky, Maine, Michigan, Mississippi, Missouri, 
New Hampshire, New York, Ohio, Virginia, 
and West Virginia. See 22 Cyc. 522, and Ann. 
Cas. 1912C, 775, note. 

“In the case of an executed conveyance of 
real estate,” said the court in McCarthy v. 
Nicrosi, 72 Ala. 332, 47 Am. Rep. 418, “or any 
interest in it, mere acquiescence will not oper- 
ate as a ratification. There must be some posi- 
tive and unequivocal act performed for the 
purpose, which is inconsistent with the subse- 
quent right to repudiate it, unless the sale and 
conveyance have been acquiesced in for a 
length of time sufficient to perfect a bar under 
the operation of the statute of limitations.” 
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band only died a few months ago, so that 
the plaintiff was under disability until 
that time ; she was, therefore, not bound 
to avoid the deed until then, and the suit 
is consequently in ample time.® 

“That is a correct statement of the law 
on that particular point,” declared the 


6 See Stull v. Harris, 51 Ark. 294, 11 S. W. 
104, 2 L.R.A. 741, and 22 Cyc. 553 and Ann. 
Cas. 1912C, 777, note. 

In Gaskins v. Allen, 137 N. C. 426, 49 S. E. 
919, it was held that three years after ma- 
jority was a reasonable time in which to dis- 
affirm a deed, but that where an infant is 
under the disability of coverture the three 
years begin to run when that disability is re- 
moved, and that a deed made by a married 
woman when an infant is disaffirmed by a sub- 
sequent deed made while still under coverture 
but twenty-two years after she reaches her 
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court, “and there will be judgment for 
the plaintiff.” 

“Is there any chance on an appeal?” 
asked Bradley, as soon as they were out 
of hearing of Logan and his client. 

“I’m afraid not,” was the reply. 

“What about the $10,000 I paid her— 
can’t I get that back?” 

“No—the law is against us on that 
point, too.” ? 

“Can’t I get the value of the improve- 
ments I put on the property?” 

“I’m afraid not,” sighed Quirk.® 

“Let me see, you advised me to hurry 
along that marriage, didn’t you?” de- 
clared Bradley with quiet sarcasm. 
“Well, they say that a man who is his 
own lawyer has a fool for a client, but 
anyone who employs you has a plain 


majority. 

7Stull v. Harris, supra, and Harvey v. 
Briggs, 68 Miss. 60, 8 So. 274, 10 LRA 64. 
See also 22 Cyc. 559. 

8 Clark v. Tate, 7 Mont. 171, 14 Pac. 761. 


idiot for an attorney.” 
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The Unknown Workmen 


Lawyers have exercised in the past, and must continue to ex- 
ercise in the future, a vital and controlling influence upon the 
formation and the growth of law. This is true whether their 
names appear upon the records of history or not. Two of the 
great compilations of laws which have exercised most influence 
on our jurisprudence are the Code of Justinian and the Code 
of Napoleon. Of the Emperor who gave us the first we re- 
member very little from our reading of history, except in so far 
as he was a lawgiver. Yet this monument upon which rests his 
fame was erected by the lawyers of that day. The Code which 
bears the name of the great Emperor of France, and which has 
exercised, and will continue to exercise, greater influence upon 
the destiny of mankind than Marengo and Austerlitz, was com- 
piled by the lawyers of that generation. The Temple was called 
Solomon's, but the skilled workmen who constructed it, who 
fashioned, formed, and beautified it, came from the guilds and 


workshops of Tyre.—Hon. F. H. Heiskell. 
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But "t was a maxim he had often tried, 
That right was right, and there he would abide.—Crabbe. 
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Nancupative Wills of Land 


NDER a statute giving every person 
of full age power to devise real and 
personal property, and providing that no 
nuncupative will shall be good when the 
estate exceeds $200 in value, it is held 
in the Washington case of Irwin v. 
Rogers, — Wash. —, 157 Pac. 690, that 
real property cannot be devised by nun- 
cupation. 

“We are clearly of the opinion,” de- 
clares the court, “that the legislature did 
not intend to change the common law 
relative to nuncupative wills, and that 
until it does so in unmistakable language, 
real estate cannot be devised under such 
a will.” 

The annotator of this decision in 
L.R.A.1916E, 1130, states that the uni- 


form rule sustained by the cases, with 
exception of two decisions in Ohio, un- 
der an early statute, is that real property 
cannot pass by nuncupative will, and cites 
numerous adjudications to this effect. 

Nor can a nuncupative will pass the 
income of real estate (Re Davis, 103 
Wis. 455, 79 N. W. 761), or profits to ac- 
crue therefrom (Page v. Page, 2 Rob. 
(Va.) 424). 

An attempted devise by a nuncupative 
will by a tenant in tail of rent out of 
land, to a charity, was held void in Jen- 
ner v. Harper, 1 P. Wms. 247, although 
the will was made and the party making 
it died before the statute of frauds and 
perjury. It is stated by the court that 
“at common law, lands or a real estate 
were not devisable ; and by the statute of 
32 Hen. VIII. it is as much required that 
a will of land should be in writing, as by 
the statute of frauds and perjury it is re- 
quired that such a will should have three 
witnesses; and as in Johnson’s Case 
[ Atty. Gen. v. Barnes, 2 Vern. 597, Prec. 
in Ch. 270, Gilf. Eq. Rep. 5] decreed by 
the Lord Chancellor Cowper, a devise of 
land in writing to a charity since the 
statute of frauds, but not attested by the 
three witnesses, was held to be void; so 
a devise of land without writing should 
be void also, especially, it being by tenant 
in tail and of a rent too, which cannot 
pass but by deed; and it would be very 
dangerous to allow nuncupative wills of 
land.” 

The form of statute sometimes de- 
termines this question. Thus, it is ap- 
parent under a statute authorizing the 
devise of lands in writing, a nuncupative 
will is excluded by the very terms. In 
some instances such statutory provisions 
are found in connection with other stat- 
utory provisions as to nuncupative wills 
which do not expressly limit the nuncu- 
pative wills to personal property. Under 
such statutory provisions it was urged 
in McLeod v. Dell, 9 Fla. 451, that an 
exception in a statutory provision relat- 
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ing to deeds of land, in favor of “last 
wills and testaments or other testamen- 
tary appointments duly made according 
to law,” afforded sufficient ground for the 
position, and it was insisted that a nuncu- 
pative will which is reduced to writing 
after the death of the testator is a “tes- 
tamentary appottment” under the statute 
by which land may pass. This view was 
denied by the court, but the statutory 
provisions relating to wills are not dis- 
cussed. 

In Maurer v. Reifschneider, 89 Neb. 
673, 132 N. W. 197, Ann. Cas. 1912C, 
643, the court observed: “Our atten- 
tion has not been called to a case from 
any state except Ohio, in which it has 
been held that a nuncupative will is 
efficacious to pass the title to land. The 
soundness of that decision is to be doubt- 
ed, and in that state the statute has since 
been changed. This court, as well as the 
courts of this country generally, does not 
look with favor upon oral testaments.” 

Under the early Ohio statute it was 
held that real estate might be devised by 
nuncupative will. Gillis v. Weller, 10 


Ohio, 462; Ashworth v. Carleton, 12 


Ohio St. 381. The same statute was in- 
volved in each of these cases. The form 
of the statute is not set out. In the for- 
mer case it is stated that it prescribes the 
mode of execution of a verbal will with- 
out any direction as to the nature or 
limitation of the estate it may operate to 
convey, and that the Ist section of the 
act provides that every male person shall 
have power by last will and testament 
in writing to dispose of both real and 
personal estate. The court said that if 
“personal property were not here enume- 
rated, it might be contended perhaps with 
some plausibility that a verbal will was 
not intended to pass the realty. But as 
the term ‘written’ as used in this section 
applies to both species of estates, and as 
the act makes provision for the due exe- 
cution of a verbal will, and leaves it 
without restriction as to what may pass 
under it, it would seem to be general in 
its application, and nothing short of sta- 
tutory provision can limit it to the per- 
sonalty.” A subsequent Ohio statute 
provided that a verbal will should be 
valid in respect to “personal estate.” 
Bolles v. Harris, 34 Ohio St. 38. 
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A Magic Paper 


"THE Supreme Court of the Philippine 

Islands, in the recent case of United 
States v. Severo De Los Reyes, Aug. 6, 
1916, Official Gazette, 1629, upheld a 
conviction of the crime of estafa (swin- 
dling) where it appeared that the defend- 
ants obtained a carabao from a member 
of a savage tribe by means of a piece of 
paper, which he was induced to accept 
as payment. This magic paper was rep- 
resented and guaranteed, states the court, 
“to be an instrument, which would make 
and coin paper and silver money after 
the lapse of seven Fridays, provided the 
complainant, upon each of said Fridays, 
would offer appropriate prayers for the 
success of the enterprise. . . . As 
would naturally be expected, the paper 
did not produce the effect represented, 
although the complainant fulfilled his in- 
structions to the letter. The result was 
the loss of his carabao.” 

While the nature of the representations 
made was not calculated to impose upon 
a person of intelligence and judgment, 
the court considered the method em- 
ployed as well devised to play upon the 
childish nature and credulity of the vic- 
tim, an Igorot pagan, for the purpose of 
depriving him of his property. 


Liability of Owner of Automobile 
for Injury to Guest 


HE owner of an automobile is held 
liable in the Alabama case of Per- 
kins v. Galloway, — Ala. —, 69 So. 875, 
L.R.A.1916E, 1190, for injury, through 
the operation of the car by him, to an in- 
vited guest, if he fails to exercise care 
reasonably commensurate with the na- 
ture and hazard attending such mode of 
travel, not unreasonably to expose the 
guest to danger and injury by increasing 
such hazard. 

The tendency of the cases appears to be 
toward the rule adopted in this case,— 
that even to a guest the owner or operator 
of an automobile owes the duty of ordi- 
nary and reasonable care, and that re- 
fraining from wanton, intentional, or wil- 
ful misconduct is not the measure of his 
duty toward one in that relation. 

In Fitzjarrel v. Boyd, 123 Md. 497, 91 
Atl. 547, it was contended that an invited 
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guest could recover from the owner of an 
automobile only if the injury resulted 
from the gross or wilful negligence of the 
owner. The court, however, refused to 
take this view, and adopted the reason- 
ing in Patnode v. Foote, 153 App. Div. 
494, 138 N. Y. Supp. 421, and Beard v. 
Klusmeier, 158 Ky. 153, 164 S. W. 319, 
Ann. Cas. 1915D, 432, 50 L.R.A.(N.S.) 
1100, and held that the owner owed his 
invited guest the duty to use ordinary 
care not to increase the guest’s danger or 
to create any new danger, and that a re- 
covery might be had for an injury to the 
guest caused by an attempt, against the 
latter’s protest, to pass another vehicle, 
by reason of which the car skidded and 
overturned. 


Regulation of Federal Proccdure by 
Rules of Court 


THE report of the meeting of the 
American Bar Association in the 
November CASE AND COMMENT con- 
tained the statement that the American 
Bar Association bill authorizing the Unit- 
ed States Supreme Court to establish a 
procedure for the law side of the Federal 


courts by rules of court had passed both 


Houses of Congress. This was sup- 
posed to be a fact at the time the meet- 
ing closed, but the belief was erroneous. 
Though not yet a law, the bill is likely 
to become one during the coming winter. 

The Virginia legislature has authorized 
the supreme court of that state to estab- 
lish and regulate procedure by rules of 
court, and at the present time the expect- 
ed action of the United States Supreme 
Court is awaited in order that there may 
be uniformity. It will take a year or 
two, doubtless, for the court to formulate 
rules after the power is granted, and by 
that time there will be a considerable 
number of states on the new and correct 
basis, prepared to establish a consistent 
system of procedure. 
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Exemption of Nonresident from 
Service of Civil Process 


NONRESIDENT who comes with- 
in the confines of the state for the 
purpose of attending upon the taking of 
depositions to be used in the trial of a 
cause pending in another jurisdiction, in 
which he is one of the litigants, is held 
privileged in the Oklahoma case of Bur- 
roughs v. Cocke, — Okla. —, 156 Pac. 
196, L.R.A.1916E, 1170, from service of 
summons while within the state upon 
that business, and he does not forfeit this 
privilege merely because he transacts 
other business not connected with the tak- 
ing of the depositions, provided the 
controlling cause of his being within the 
state was the taking of the depositions. 
But if the desire to transact other busi- 
ness not connected with the taking of the 
depositions was the controlling motive 
that brought him within the jurisdiction 
of the court, or if he fails to leave the 
state within a reasonable time after the 
taking of the depositions is completed, 
then he is not entitled to the exemption 
from service of summons. 

This case lays down a rule of exemp- 
tion more liberal to a nonresident party 
litigant than any other case that has been 
found, although it is probable that some 
of the courts which have recognized a 
more stringent rule would have reached 
a similar conclusion, had the facts pre- 
sented the question for decision. 

Another recent case is Re Smith 
Constr. Co. 224 Fed. 228, which holds 
that nonresidents of the state who ap- 
peared by agents in response to an order 
of a referee in bankruptcy issued in a 
summary proceeding, requiring them to 
appear and show cause why certain funds 
should not be paid to the trustee and dis- 
tributed according to law, were exempt 
while in attendance on the court at the 
hearing, from service of summons in 
another suit by the trustee in bankruptcy. 


“ae 
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Mistaken Identity 


Editor CASE AND COMMENT: 

When I was a law student, and later, I used 
to think that the cross-examination of wit- 
nesses often amounted to persecution and that 
the courts should more often than they do 
protect the witness. Later on I learned the 
fact that the human mind is very prone to false 
impression, and that to bring out the fact it 
is of the utmost importance that cross-exami- 
nation be made in the most exhaustive man- 
ner. This has been the more urgently im- 
pressed upon me during the two past years 
in re personal identity, for I have had the 
personal experience of being spoken to no 
less than eight times and addressed in the 
name of one of the most prominent retail 
dry goods merchants in this city. A man not 
only prominent as a merchant, but as widely 
prominent as a philanthropist. When you see 
the two of us together the only mark of 
resemblance is that we both wear full beards, 
and trim the beard in the same shape. Thus 
you see the possible mistakes that might arise 
from false identity of the person, and hence 
the importance of searching cross-examina- 
tion. 

Maybe you could get up a symposium of 
experiences of lawyers on this subject of mis- 
taken identity, that might be interesting to the 
younger members of the profession. 


New York. W. A. B. 


The Institute of Jurisprudence 


Editor CASE AND COMMENT: 

My attention has been called to the follow- 
ing paragraph in your report of the annual 
meeting of the American Bar Association in 
the November number of Case AND CoMMENT. 
“The much more ambitious plan initiated at 
the meeting, last December, of the Association 
of American Law Schools, calling for the es- 
tablishment of an Institute of Jurisprudence, 
was much discussed in private. The plan has 
reached the stage of a prospectus supported 
by a committee of prominent lawyers, as well 
as by the Association of American Law 
Schools.” 

In view of the publicity thus given to this 
statement, I think the following facts should 
be called to the attention of your readers: 
(1) At its meeting last December, the Asso- 


ciation of American Law Schools did not 
initiate a plan calling for the establishment of 
an Institute of Jurisprudence. It merely 
authorized the appointment of a committee to 
investigate and report upon the best method 
of furthering the study of jurisprudence, and, 
in connection therewith, the possibility of es- 
tablishing a central school of jurisprudence. 
This committee was therefore not authorized 
to take any action looking to the actual estab- 
lishment of such an institute, or to approve 
it on behalf of the Association. (2) The com- 
mittee of the Association of American Law 
Schools has never adopted any report recom- 
mending the establishment of an Institute of 
Jurisprudence, and has not approved the pros- 
pectus referred to. (3) The committee of 
lawyers referred to in the statement quoted 
has no official connection with the Association 
of American Law Schools, but is a purely pri- 
vate organization. It has had no meeting with 
the committee of the Association of American 
Law Schools. (4) The report of the commit- 
tee of the Association of American Law 
Schools will come before the next annual 
meeting of the Association for action in De- 
cember. Until that time, therefore, it is en- 
tirely incorrect to state that the Association, 
or its committee, is promoting in any way 
the establishment of an Institute of Jurispru- 
dence. 
W. W. Cook, President 
Association of American Law Schools. 


Cases on Fraudulent Release 


Editor CASE AND COMMENT: 

Referring to the article published in Case 
AND CoMMENT, October number, page 403, by 
Thos. J. Tydings, of the Missouri Bar, under 
the title of “The Fraudulent Release ;” if the 
attorneys in the case, supposedly “Messrs. 
Large and Sharp,” had read the case of Delta 
County Land & Cattle Co. v. Talcott, 17 Colo. 
App. 316, 68 Pac. 985, they would have found 
a decision that covered the exact situation 
supposed by Mr. Tydings in his article. That 
case reviews a number of prior Colorado cases 
upon the question of fraudulent releases. 
Another and later case by the supreme court 
of Colorado, Barlow v. Hitzler, 40 Colo. 117, 
decided a portion of the question. 

Epwin H. Park. 

Denver, Colo. 
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A man’s vanity tells him what is honour, a man’s conscience what is justice. —Landor. 


Adoption — inheritance from chil- 
dren of adopting parents. The adoption 
of a child (it is held in the Rhode Island 
case of Durkee v. Batcheller, 97 Atl. 378, 
L.R.A.1916E, 545, does not make it next 
of kin entitled to inherit from children 
of the adopting parents, under a statute 
making it, for purposes of inheritance, 
the child of the adopting parents, except 
that it shail not be capable of taking 
property from the lineal or collateral 
kindred of such parents by right of rep- 
resentation. 


Animal — injury by chained dog — 
liability. A dog chained on the unin- 
closed premises of its owner is held 
within the operation of a statute making 
the owner liable in case it shall injure 
any person while out of the inclosure of 
the owner, in the Rhode Island case of 
Whittet v. Bertsch, 97 Atl. 18, annotated 
in L.R.A.1916E, 710. 


Bail — forfeiture — arrest under oth- 
er law. Where a -party executes a 
recognizance in a state court, and is sub- 
sequently arrested by the Federal author- 
ities, and confined in the Federal jail in 
the same state at the time his recogni- 
zance was forfeited in the state court, it 
is not a sufficient excuse for his absence, 
in the Oklahoma case of Metcalf v. 
State, 156 Pac. 305, L.R.A.1916E, 595, 
that he was incarcerated in such Federal 


jail, as he must further show that he was 
incarcerated through no fault ot his own. 


Bank — paying check out of guard- 
ian account — liability. A bank which, 
after opening accounts with a depositor 
individually and as guardian, pays his 
individual checks out of the guardian ac- 
count after his individual account is ex- 
hausted, is held liable to make good the 
loss in case he squanders the money 
without being able to replace it, in the 
Oregon case of United States Fidelity & 
G. Co. v. United States Nat. Bank, 157 
Pac. 155, L-.R.A.1916E, 610. 


Bankruptcy — amount of indebted- 
ness — taxes. Overdue taxes on per- 
sonal property are held in Kaw Boiler 
Works v. Schull, 230 Fed. 587, annotat- 
ed in L.R.A.1916E, 628, to be debts to be 
considered in determining whether or not 
the indebtedness of an alleged bankrupt 
is sufficient to maintain a proceeding in 
involuntary bankruptcy against him, al- 
though they will not be discharged by the 
adjudication. 


Bills and notes — increase of interest 
— penalty. Where a promissory note, 
drawing 54 per cent interest, payable, 
semiannually, contains a clause which 
provides that the rate shall be increased 
to the maximum legal rate of interest in 
the event of default in payment of either 
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principal or interest at maturity, such in- 
creased rate of interest is held not a pen- 
alty, but a valid contract for the payment 
of interest in the Oklahoma case of Na- 
tional L. Ins. Co. v. Hale, 154 Pac. 536, 
annotated in L.R.A.1916E, 721, on the 
question of the validity and effect of a 
provision in a contract for an increased 
rate of interest upon default. 


Bonds — corporate — securing re- 
newzi notes. That bonds cannot be is- 
sued to secure a note at the time of its 
removal, under a statute providing that 
no corporation shall issue bonds except 
for money, labor done, or property actu- 
ally received, is held in Re Progressive 
Wall Paper Corp. 229 Fed. 489, annotat- 
ed in L.R.A.1916E, 563. 


Carrier — agreement for pass — sub- 
sequent prohibition by law. When an 
owner who grants a railroad right of way 
through his lands for a valuable consid- 
eration expressed in the deed, and a car- 
rier engaged in interstate commerce, 
orally agree that, as part of the consid- 
eration, not so expressed, it will issue to 
him annually for life a pass over its road, 
and the agreement therefor, though valid 
at the time, is prohibited by a subsequent 
act of Congress, entitled “An Act to 
Regulate Commerce,” passed June 29, 
1906 ; under the power conferred by the 
Constitution, the carrier’s failure or re- 
fusal to issue the pass because so pro- 
hibited, it is held in the West Virginia 
case of Dorr v. Chesapeake & O. R. Co. 
88 S. E. 666, L.R.A.1916E, 622, will not 
entitle the grantor to a decree for specific 
performance of the oral agreement or 
for rescission of the grant, neither the 
agreement nor the grant providing for 
either remedy in the event of such fail- 
ure or refusal. 


Carrier — refusal to pay fare — loss 
of baggage — effect on right of re- 
covery. Refusal of one who has been 
accepted as a passenger on a steamer, to 
pay fare upon the loss of his baggage in 
the water, is held not to destroy his right 
to hold the carrier liable for loss of the 
baggage, if the latter continued the per- 
formance of the contract, in Clark v. 
North Pacific S. S. Co. 74 Or. 470, 144 
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Pac. 472, 8 N. C. C. A. 288, which is 
accompanied in L.R.A.1916E, 487, by a 
note on refusal to surrender ticket or 
pay fare because of a breach of contract 
as affecting right to recover for damage 
to or loss of baggage of passenger. 


Carriers — refusal to accept good 
coin for fare — liability. A carrier is 
held not liable for even compensatory 
damages in the Rhode Island case of 
Campopiano v. Rhode Island Co. 97 Atl. 
597, L.R.A.1916E, 911, because of the 
refusal of its conductor in good faith 
and without objectionable behavior or 
language, to accept a good but unusual 
coin for fare, thereby forcing the pas- 
senger to borrow, if the passenger was 
not ejected, delayed, or inconvenienced 
in completing his trip. 


Carriers — removing passenger from 
Pullman coach — negligence. A rail- 
road company is held negligent in the 
Kentucky case of Louisville & N. R. Co. 
v. Ashley, 183 S. W. 921, annotated in 
L.R.A.1916E, 763, in removing a pas- 
senger from a Pullman to an ordinary 
coach, if by the exercise of ordinary care 
it could have known that because of age, 
bodily infirmity, the speed and motion of 
the train, or other circumstances, the 
safety of the passenger would be endan- 
gered by the attempt. 


Commerce — change of destination. 
A carload of goods and live stock con- 
signed from a point in Oklahoma to a 
point in Kansas, but final destination al- 
tered en route, is held a shipment in in- 
terstate commerce, in Kirby v. Union P. 
R. Co. 94 Kan. 485, 146 Pac. 1183, an- 
notated in L.R.A.1916E, 528. 


Commerce — sstate regulation — 
thirty-minute wait of interstate trains. 
A State Railroad Commission, in the ab- 
sence of Federal legislation on the sub- 
ject, may order interstate trains to wait 
thirty minutes at a point for connections, 
it is held in the Texas case of Missouri, 
K. & T. R. Co. v. State, P.U.R.1916C, 
585, 181 S. W. 721, L.R.A. —, —. 


Commission — jurisdiction — re- 
ceivers. That receivers, properly ap- 
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pointed by a court of competent jurisdic- 
tion, in possession of and operating a 
public utility in this state, are under the 
control of the Public Utilities Commis- 
sion in the same manner and to the same 
extent as the owners of the utility would 
be if they were operating the public utili- 
ties themselves, is held in State ex rel. 
Caster v. Flannelly, 96 Kan. 372, P.U.R. 
1916C, 810, 152 Pac. 22. 


Commissions — jurisdiction — to en- 
force statute prohibiting railroads from 
obstructing percolating or surface wa- 
ters. That the Wisconsin Commission 
has no jurisdiction to enforce § 1388b, 
Stat. 1913, making it the duty of rail- 
roads to construct their roadbeds so as 
not to interfere with percolating or sur- 
face waters, and conferring a right of ac- 
tion in favor of landowners injured by 
the stoppage of such water, by virtue of 
the general provisions contained in 
§ 1797—31, Stat. 1913, declaring that 
the Commission shall have power to 
force all laws relating to railroads, is 
held in Chicago & N. W. R. Co. v. Rail- 
road Commission, 162 Wis. 91, P.U.R. 
1916C, 595, 155 N. W. 941, upon the 
ground that the Commission’s jurisdic- 
tion is limited to administrative investi- 
gations and orders relative to the rates, 
services, and duties of utilities in which 
the public are interested and the enforce- 
ment of laws such as § 1388b, in the sense 
of ascertaining the meaning and applica- 
tion to the case in hand and pronouncing 
judgment, is a judicial function. 


Constitutional law — impairment of 
contract obligations — rate regulation 
by Commission. A_ valid ordinance 
contract fixing maximum sewer rates is 
held not to preclude a Public Service 
Commission from establishing a higher 
rate in the New Jersey case of Re Bur- 
lington Sewerage Co. P.U.R.1916C, 505. 


Constitutional law — taking of prop- 
erty — compulsory access to long-dis- 


tance telephone lines. Requiring one 
telephone company to permit a rival to 
connect with its long-distance lines for 
through business is held not to deprive 
it of its property without compensation 
if it is to receive the tolls for the use of 
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such lines, in Wisconsin Teleph. Co. v. 
Railroad Commission, 162 Wis. 383, 
P.U.R.1916D, 212, 156 N. W. 614, which 
is accompanied in L.R.A.1916E, 748, by 
a note on requiring connection or joint 
use of properties of a public service cor- 
poration as a taking for which compensa- 
tion must be made. 


Damages — disfigurement — humil- 
iation. Humiliation or mortification to 
arise in the future on account of dis- 
figurement of person is held a proper 
element of damages in an action for per- 
sonal injury in the Minnesota case of 
Patterson v. Blatti, 157 N. W. 717, an- 
notated in L.R.A.1916E, 896. 


Damages — telegraph line along 
railroad right of way. The damages to 
be allowed a railroad company for the 
construction of a telegraph line along its 
right of way, it is held in Northern P. R. 
Co. v. North American Teleg. Co. 230 
Fed. 347, must include the value of the 
use of the property for such purpose, al- 
though the railroad company is not at 
the time making such use of it. 

Supplemental annotation on the mea- 
sure of damages for right of way for 
telegraph or telephone line accompanies 
this decision in L.R.A.1916E, 572. 


Depreciation — reserve fund — ne- 
cessity of. Utility stockholders are not 
entitled to dividends until a proper de- 
preciation reserve is set up, it is held in 
the Maryland case of Re Chesapeake & 
P. Teleph. Co. P.U.R.1916C, 925. 


Divorce — deception as to pregnan- 
cy — premarital incontinence. Pre- 
marital incontinence of the parties, it is 
held in the Connecticut case of Lyman 
v. Lyman, 97 Atl. 312, L.R.A.1916E, 
643, will not prevent a man who is de- 
ceived by the statement of the woman 
that she is pregnant by him, when in fact 
another is the cause of the pregnancy, 
from securing a divorce under a statute 
allowing divorce for fraudulent contract, 
if he acted in the matter as a reasonable 
man might be expected to act. 


Divorce — fraudulent representa- 
tions as to pregnancy. That a mar- 
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riage is induced by fraudulent represen- 
tations that the woman with whom the 
man has been maintaining illicit rela- 
tions is pregnant is held not a ground for 
divorce in the North Carolina case of 
Bryant v. Bryant, 88 S. E. 147, annotat- 
ed in L.R.A.1916E, 648, on the question 
of antenuptial pregnancy or unchastity 
as a ground for divorce or annulment of 
marriage. 


Divorce — threats of prosecution 
and violence. That a marriage was 
induced by threats of criminal prosecu- 
tion by the woman with whom the man 
had maintained illicit relations, and of 
violence by her relatives, is held not 
ground for divorce in the North Carolina 
case of Bryant v. Bryant, 88 S. E. 147, 
L.R.A.1916E, 648. 


Dower — forfeiture — murder of 
husband. The maxim that no one shall 
take advantage of his own wrong, it is 
held in the Kentucky case of Eversole v. 
Eversole, 185 S. W. 487, L.R.A.1916E, 
593, cannot be applied to deprive a wom- 
an who murdered her husband of her 
statutory share of his estate, where the 
statute prescribed certain things, not in- 
cluding murder, which shall deprive her 
of such share. 


Election of remedies — conditional 
sale — suit for instalments — effect. 
The institution of an action to recover 
overdue instalments on a_ conditional 
sale contract is an election to treat the 
sale as absolute, and is held to defeat a 
right to recover possession of the prop- 
erty in the Washington case of Eilers 
Music House v. Douglass, 156 Pac. 937, 
L.R.A.1916E, 613. 


Election of remedies — suit for in- 
stalment of conditional sale. That a 
conditional vendor does not lose his right 
to retake the property by recovering 
judgment for an instalment of the pur- 
chase price, which is not collected, is held 
in Ratchford v. Cayuga County Cold 
Storage & Warehouse Co. 217 N. Y. 565, 
112 N. E. 447, L.R.A.1916E, 615. 


Elections — primary — placing name 
on ballot — objection of candidate. 
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A novel question was presented in the 
Oregon case of McCamant v. Olcott, 156 
Pac. 1034, which holds that the disap- 
proval of one whose name is sought to 
be placed upon a presidential nominating 
ballot by the requisite number of his 
friends does not justify the proper of- 
ficers from omitting it from the ballot, 
under a statute providing that the name 
of any person shall be printed upon the 
ballot upon the written request of him- 
self or of a specified number of his sup- 
porters. Analogous cases are referred 
to in the note accompanying this decision 
in L.R.A.1916E, 706. 


Evidence — forcible search of per- 
son — effect. That one cannot be con- 
victed of illegally transporting liquor in 
his trunk, upon evidence of the fact se- 
cured by opening the trunk with a key 
obtained by forcible search of his per- 
son without warrant, is held in the South 
Carolina case of Blacksburg v. Beam, 88 
S. E. 441. 

The admissibility against defendant of 
documents or articles taken from him is 
treated in the note appended to the fore- 
going case in L.R.A.1916E, 714. 


Evidence — photograph — personal 
injury. An accurate photograph is held 
admissible in evidence in the Kentucky 
case of Louisville & N. R. Co. v. Ashley, 
183 S. W. 921, L.R.A.1916E, 763, in an 
action to recover damages for injury to 
an arm, which shows the condition of the 
arm a few days after the injury. 


Evidence — withdrawn plea of 
guilty. <A plea of guilty is held admis- 
sible against accused in State v. Carta, 
90 Conn. 79, 96 Atl. 411, although it 
was withdrawn by leave of court, and 
accused claims that it was entered by 
reason of a misunderstanding between 
the attorneys for himself and the state. 
The admissibility in evidence of a for- 
mer plea of guilty is treated in the note 
accompanying this case in L.R.A.1916E, 
634. 


Fish — right of owner of bed. A 
person having title to the soil under a 
portion of Lake Marion in Polk county, 
Florida, is held in Bannon v. Logan, 66 








Fla. 329, 63 So. 454, not to have a right 
to fish in the waters of the lake, even 
over the portion of the land thereunder 
to which he has title, and with the con- 
sent of adjacent owners, where such fish- 
ing violates a statute designed to protect 
the fish for the benefit of the people of 
the state, who have an interest in the 
preservation of the fish in the lake. 
Supplemental annotation as to prohibi- 
tion of regulation of fishing over private 
land is appended to this case in L.R.A. 
1916E, 522. 


Freight — liability for injury from. 
One negligently hurling a stump by 
blasting against another’s house is held 
liable for physical injuries suffered by 
its occupant in attempting to escape from 
the danger, which, through fright, he 
believes to be imminent in the Washing- 
ton case of O’Meara v. Russell, 156 Pac. 
550, L.R.A.1916E, 743. 


Guardian and ward — settlement — 
disclosure. A guardian, it is held in 
the New Mexico case of Harrison v. 
Harrison, 155 Pac. 356, may acquit him- 
self by an outside informal settlement 
with his ward, but the guardian who re- 
lies upon such a settlement must clearly 
show that he made a full disclosure of 
everything to the ward. This case is 
annotated in L.R.A.1916E, 854, on the 
question of settlement between guardian 
and ward out of court. 


Husband and wife — failure to sup- 
port — minor. A minor husband who 
is able by his labors to support his wife 
and child and withholds that support, 
may be held criminally, under a statute 
aimed at delinquent husbands, it is de- 
cided in the Florida case of Land v. 
State, 71 So. 279, to which a note as 
to the criminal responsibility of a minor 
for failure to support his wife, is ap- 
pended in L.R.A.1916E, 760. 


Husband and wife — injury to hus- 
band — loss of consortium — recovery. 
A wife is held in the Ohio case of Smith 
v. Nicholas Bldg. Co. 112 N. E. 204, to 
have no right of action against a person 
for the loss of the consortium of her 
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husband caused by personal injuries sus- 
tained by him through the negligence of 
such person. Supplemental annotation 
on this question accompanies the fore- 
going decision in L.R.A.1916E, 700. 


Injunction — against breach of con- 
tract. That injunction lies to prevent 
breach by a jockey of special skill, of his 
contract to ride the horses of the other 
party to the contract for a specified term, 
is held in the Kentucky case of Cain v. 
Garner, 185 S. W. 122, which is accom- 
panied in L.R.A.1916E, 682 by a note on 
injunction to prevent an infant from 
breaching a contract made by or for him. 


Innkeeper — loss of goods — liabil- 
ity. An innkeeper is answerable for 
the loss in his inn of the goods of his 
guest unless the loss arises from the neg- 
ligence of the guest or the act of God 
or of a public enemy. This rule of lia- 
bility arises only in favor of guests. It 
is held in the Minnesota case of Park- 
er v. Dixon, 157 N. W. 583, annotated 
in L.R.A.1916E, 534, not to arise in 
favor of one who comes to the inn in- 
tending only to avail himself, without 
expense, of the facilities and comforts 
which the innkeeper furnishes free to 
the public at large. 


Insurance — reinstatement — period 
of nonliability. That an insurance pol- 
icy may provide that in case it lapses for 
nonpayment of premium the insurer 
shall not be liable for death of insured 
from any cause for five weeks after re- 
instatement, although the arrearage is 
fully paid up, is held in the Arkansas 
case of American Nat. Ins. Co. v. Otis, 
183 S. W. 183, annotated in L.R.A. 
1916E, 875. 


Judgment — revival — consent. That 
an order to revive a judgment in the 
name of the representatives or suc- 
cessors of the plaintiff cannot be made 
without the consent of the defendant 
after the expiration of one year from 
the time the order might have been first 
made is held in the Oklahoma case of 
Jones v. Nye, 156 Pac. 332, annotated 
in L.R.A.1916E, 735. 
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Landlord and tenant — acquiring su- 
perior title — right to establish. That 
a tenant who acquires a superior title 
from the common grantor after taking 
his lease cannot, without surrendering 
his possession, maintain an action to es- 
tablish his title against his lessor and 
have the latter declared to be his tenant, 
is held in Lawrence v. Eller, 169 N. C. 
211, 85 S. E. 291, which is accompanied 
in L.R.A.1916E, 696, by a note on right 
of tenant in possession in action by him- 
self to dispute the landlord’s title. 


Landlord and tenant — eviction — 
failure to furnish heat. Failure of one 
letting a floor of a building for a store 
to comply with his contract to furnish 
furnace heat and electric lights as pro- 
vided for in the lease is held in Bu- 
chanan v. Orange, 118 Va. 511, 88 S. E. 
52, annotated in L.R.A.1916E, 739, to 
be a constructive eviction, which justifies 
the vacation of the premises by the ten- 
ant with release from further liability 
for rent, although the tenant consented 
to the installation of a stove as an ex- 
periment, if the consent was withdrawn 
when the stove proved ineffective. 


Larceny — obtaining title by broken 
promise. One is held not guilty of lar- 
ceny in the Kentucky case of Trotter v. 
Com. 184 S. W. 871, annotated in L.R.A. 
1916E, 768, in obtaining title to a horse 
by means of a promise to execute a mort- 
gage on it to secure the purchase price, 
and selling the animal without comply- 
ing with the promise, which he had no 
intention to do. 


Libel — employing negro boss. That 
it is libelous per se to charge in writing 
that a corporation placed a negro fore- 
man as boss over white girls is held in 
the Kentucky case of Axton-Fisher To- 
bacco Co. v. Evening Post Co. 183 S. W. 
269, which is accompanied in L.R.A. 
1916E, 667, by a note on libel or slander 
where “sting” is due to race or religious 
prejudices or antagonisms. 


Liens — cattle damage feasant — 
priority. The lien of a chattel mort- 
gage of animals is held subordinate in 
the Iowa case of Howard v. Burke, 157 
N. W. 744, L.R.A.1916E, 524, to the 
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claim of one taking them damage feas- 
ant, under a statute prohibiting them 
from running at large, and permitting 
their distraint if found trespassing, al- 
though the statute does not create a lien 
or expressly provide priority. This case 
is apparently one of first impression. 


Master and servant — repairing en- 
gine — employers liability act. That 
one injured while repairing in a round- 
house a switch engine used for both inter 
and intrastate commerce is within the op- 
eration of the Federal employers’ lia- 
bility act is held in Southern P. Co. v. 
Pillsbury, 170 Cal. 782, 151 Pac. 277, 
L.R.A.1916E, 916. 


Master and servant — workmen's 
compensation — casual employees. 
One employed by the day in the develop- 
ment of land which is one of the busi- 
nesses of the employer, which develop- 
ment will require a number of weeks, 
during which time the employment will 
last if the employee gives satisfaction, is 
heid in the Connecticut case of Thomp- 
son v. Twiss, 97 Atl. 328, L.R.A.1916E, 


506, not within the provision of the 
workmen’s compensation act that “em- 
ployee” shall not be construed to include 
one whose employment is of a casual 
nature, and who is employed otherwise 
than for the purposes of the employer’s 
trade or business. 


Master and servant — workmen's 
compensation — frostbite. Frostbite 
resulting in erysipelas and death, suf- 
fered by an insurance agent during the 
performance of his duties in driving a 
long distance through severe cold, is held 
a personal injury arising out of and in 
the course of his employment, within the 
protection of the workinen’s compensa- 
tion act, in Larke v. John Hancock Mut. 
L. Ins. Co. 90 Conn. 303, 97 Atl. 320, 
L.R.A.1916E, 584. 


Master and servant — workmen's 
compensation — temporary employ- 
ment. That a farmer does not, by peri- 
odically employing more than four 
employees in threshing time and similar 
occasions, bring himself within the opera- 
tion of a compensation act applicable by 
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its terms to every employer of four or 
more employees, in a common employ- 
ment, is held in the Wisconsin case of 
Kelley v. Haylock, 157 N. W. 1094, 
L.R.A.1916E, 626. 


Municipal corporation — authority 
— forbidding importation of liquor. 
Municipal authority to license, regulate, 
and prohibit the sale of intoxicating li- 
quor and pass police ordinances is held 
not to include power to prohibit the 
transportation of intoxicating liquor into 
the corporate limits, in the Illinois case 
of Jacksonville v. Chicago & A. R. Co. 
113 N. E. 91, which is annotated in 
L.R.A.1916E, 922, on the subject of the 
power of a municipality to prohibit 
transportation of liquor into its territory. 


Negligence — last clear chance — in- 
jury on railroad crossing. A railroad 
company is held liable under the doctrine 
of last clear chance in the Tennessee case 
of Todd v. Cincinnati, N. O. & T. P. R. 
Co. 185 S. W. 62, L.R.A.1916E, 555, for 
injury to one standing on its track at a 
railroad crossing waiting for a train to 
be moved which obstructed the crossing, 
by a train backed along the track on 
which he is standing, only if his peril was 
actually discovered, not merely if it 
could have been discovered by the exer- 
cise of due care, even though his atten- 
tion was diverted by a train approaching 
from the opposite direction. 


Payment — deposit — prepayment 
meter customer. A rule requiring a 
cash deposit of $5 from prepayment 
meter customers is unreasonable, as it 
defeats the purpose of installing prepay- 
ment meters; namely, to enable persons 
of small means to buy gas without too 
great an expenditure at one time. Re 
Western United Gas Co. (Ill.) P.U.R. 
1916C, 808. 


Payment — guaranty — money de- 
posited in prepayment gas meters. It 
is held unreasonable to require a con- 
sumer using gas through a prepayment 
meter to guarantee the safety of money 
deposited, or to indemnify the company 
against loss not shown to have been oc- 
casioned by his negligence or wrong- 
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doing, in the Illinois case of Re Western 
United Gas Co. P.U.R.1916C, 808. 


Payment — security — contract that 
bills shall be lien on land. A clause in 
an electric service contract that bills shall 
be a lien on the consumer’s land is held 
unreasonable in the California case of 
East Bakersfield Improv. Asso. v. San 
Joaquin Light & P. Corp. P.U.R.1916C, 
830. 


Railroads — crossing — raising of 
safety gates. The mere raising of safe- 
ty gates at a railroad crossing, it is held 
in Delaware, L. & W. R. Co. v. Welsh- 
man, 229 Fed. 82, does not authorize the 
driver of an automobile who has been 
stopped by them to proceed to cross with- 
out the exercise of care for his own safe- 
ty, but he must exercise such care as an 
ordinarily prudent person would have 
exercised under the same circumstances. 

The duty of a traveler going upon a 
railroad crossing when the gates are 
open, is treated in the note appended to 
the foregoing case in L.R.A.1916E, 816. 


Railroads — service — access to 
stations — specific performance of con- 
tract. A railroad should be ordered to 
enforce a landowner’s agreement to pro- 
vide access to a station on his land, it is 
held in the Philippine case of Calamba v. 
Manila R. Co. P.U.R.1916C, 433, under 
Commission power to make rules for 
adequate service, where he prevents the 
public from passing over the land. 


Replevin — for paid note. That the 
maker, after paying a note, may main- 
tain claim and delivery to secure pos- 
session of it, is held in the North Caro- 
lina case of Walter v. Earnhardt, 88 S. 
E. 753, L.R.A.1916E, 536. 


Service — street railway — discon- 
tinuance of freight service — stock 
ownership by steam railroad. That a 
majority of the stock of a passenger 
street railway is owned by a steam rail- 
road is of no consequence in passing up- 
on the right of the passenger railway to 
discontinue the practice of carrying 
freight at a loss, it is held in the New 
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York case of Huntington v. Long Island 
R. Co. P.U.R.1916C, 554. 


Service — telephone — nonsubscrib- 
er. That telephone service can be de- 
nied to a nonsubscriber is held in the 
Kansas case of Re Centralia Teleph. Co. 
P.U.R.1916C, 421. 


Slander — liability of corporation. 
The liability of a corporation for a 
slander uttered by its agent is held in the 
Minnesota case of Roemer v. Jacob 
Schmidt Brewing Co. 157 N. W. 640, 
to be governed and determined by the 
same rule which determines its liability 
in case of a libel published by such agent, 
and it is responsible for a slander uttered 
by such agent in the course of his em- 
ployment and while engaged in further- 
ing the business of the corporation. The 
liability of a master for slander by his 
servant is treated in the note accompany- 
ing the foregoing decision in L.R.A. 
1916E, 771. 


Slander — statement by counsel. 
The privilege of counsel as to statements 
made concerning opposing counsel dur- 
ing the course of judicial proceedings is 
held in the New Jersey case of La Porta 
v. Leonard, 97 Atl. 251, annotated in 
L.R.A.1916E, 779, not to extend to the 
limit of protecting counsel in giving ut- 
terance to slanderous expressions against 
counsel, parties, or witnesses, which ex- 
pressions have no relation to or bearing 
upon the issue or subject-matter before 
the court. 


Theater — abuse of patrons — lia- 
bility. The proprietor of a circus is held 
liable in tort in the Tennessee case of 
Boswell v. Barnum & Bailey, 185 S. W. 
692, for abuse by his usher of patrons 
who refuse to take undesirable seats 
when finding those for which they have 
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coupons in possession of others. Liabil- 
ity for assault or abuse by employees at 
place of amusement is discussed in the 
note accompanying the foregoing deci- 
sion in L.R.A.1916E, 912. 


Unfair trade — adoption of adver- 
tising phrase. One engaged in the busi- 
ness of welding metals by the oxy-acety- 
lene process, who has adopted and used 
as a form ‘of advertising the phrase 
“Send it to Oxy” until he is known to 
the trade as “Oxy,” is held in Kimball v. 
Hall, 87 Conn. 563, 89 Atl. 166, to have 
a right of action against a competitor 
who puts up a sign “Oxy-acetylene Weld- 
ing & Cutting” in front of his shop, with 
the word “Oxy” prominent and distinct 
from the other words, so that he succeeds 
in appropriating a portion of the for- 
mer’s trade. The right to protection in 
the use of terms descriptive of a process 
is treated in the note appended to the 
foregoing decision in L.R.A.1916E, 632. 


Valuation — railroads — grading — 
appreciation — adaptation and solidi- 
fication. That the appreciation on grad- 
ing due to adaptation and solidification 
of the roadbed may be included in a rail- 
road rate valuation, is held in Re Rates 
of Missouri Southern R. Co. 3 Mo. P. 
S. C. 1, P.U.R.1916C, 607. 


Will — minor witness — effect. The 
court refused to hold in the Nebraska 
case of Re Spier, 157 N. W. 1014, that 
a will was improperly executed simply 
because one of the witnesses to its execu- 
tion was less than fourteen years of age. 
If otherwise competent, such witness 
may testify concerning the execution of a 
will the same as to any other fact. The 
subject of minor witnesses to a will is 
treated in the note appended to the fore- 
going decision in L.R.A.1916E, 692. 


















Among the New Decisions 


Recent English and Canadian Decisions 


[Note.—The more important of these decisions will be reported, with full annotations, in 


British Ruling Cases.] 


Eminent domain — special value of 
property taken to owner — mode of 
estimating compensation. In estimat- 


ing, for the purpose of making compen- 
sation for the taking of land in eminent 
domain proceedings, its special value to 
the owner arising from its location and 
adaptability to his business, the correct 
mode is not to add to the market value 
of the property the capitalized value of 
the savings and profits arising from the 
special suitability of the property, but the 
additional amount over the market price 
which a prudent man in the position of 
the owner would be willing to pay for 
the property. Lake Erie & N. R. Co. v. 
Schooley, 53 Can. S. C. 416, 30 D. L. R. 
289. 


Food — adulteration — deficiency 
of milk in fat occasioned by character 
of feed. That, in the absence of any stat- 
utory enactment that an article shall not 
be deemed to be milk unless it conforms 
to a certain standard, a farmer who con- 
tracts to supply new milk is not bound 
to feed his cows artificially or prevent 
them from drinking too much water in 
order to maintain or produce milk of a 
particular quality, and therefore that he 
may not be convicted under a statute 
making it an offense to sell to the preju- 
dice of the purchaser any article of food 
which is not of the nature, substance, and 
quality of the article demanded by the 
purchaser, where the milk supplied, in 
consequence of the watery condition of 
the herbage on which the cows were fed, 
owing to heavy rain in previous months, 
contained less than the amount of milk 
fat established as the minimum beyond 
which it is to be presumed that the milk 
is not genuine by reason of the abstrac- 
tion therefrom of milk fat or the addi- 
tion thereto of water, is held in Hunt v. 
Richardson [1916] 2 K. B. 446. 


Nuisance — sheep straying on high- 
way — damage to vehicle. A decision 
heretofore noted as holding that the own- 









er of sheep who allows them to stray un- 
attended on the highway cannot be held 
liable for damage to an automobile collid- 
ing with a sheep which bolted across the 
road in front of it, has been affirmed by 
the court of appeal, in Heath’s Garage v. 
Hodges [1916] 2 K. B. 370. 


Railroads — ejectment of trespasser 
from moving train — reckless act of 
brakeman — liability. Where a brake- 
man, knowing that two men were steal- 
ing a ride on the train, standing on the 
ledge in the rear of the tender, went for- 
ward under instruction by the conductor 
to put them off, and after ordering them 
off and without any attempt at investi- 
gation to ascertain the relative positions 
of the men, shoved one of them off, and 
in so doing shoved the other off also, 
such other may recover damages from 
the railroad company. Canadian North- 
ern R. Co. v. Diplock, 53 Can. S. C. 376, 
30 D. L. R. 240. 


Railroads — increase in rates — in- 
creased labor cost as justification for. 
A recent decision of the English court 
of appeal, affirming an order of the 
Railway and Canal Commission, of inter- 
test as bearing on a problem of present 
moment in this country, holds that in 
order to determine whether a particular 
increase of rates for the purpose of meet- 
ing a rise in the cost of working the rail- 
way resulting from improvements made 
by the company in the conditions of em- 
ployment of labor, is justified, the right 
method is to compare the actual cost of 
labor in connection with the traffic at the 
date of the increase complained of, with 
what would have been the cost of that 
labor under the old conditions. Associa- 
ted Portland Cement Manufacturers v. 
Great Northern R. Co. [1916] 2 K. B. 
262, 85 L. J. K. B. N. S. 1097. 


Sales — effect of proviso “subject of 
safe arrival’’ to protect seller unable 
to procure goods. 


A proviso in a con- 
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tract of sale that the goods are “subject 
to safe arrival” does not have the effect 
to protect the seller, who was unable to 
obtain delivery from his own vendor, 
from liability for damages for nondeliv- 
ery of the goods, though no vessel was 
named in the contract; but such proviso 
must be taken to mean that provided the 
seller shipped the goods he is not to be 
liable for a nondelivery consequent upon 
any accident occurring to the goods in 
transit and preventing their safe arrival. 


Barnett v. Jeveri & Co. [1916] 2 K. B. 
390. 


Specific performance — contracts in- 
volving title to land in another juris- 
diction. That specific performance of a 
contract for the exchange of lands will 
not be denied on the ground that there 
is no mutuality of remedy, though the 
lands which the plaintiff has agreed to 
convey in exchange are situate in a for- 
eign country, is held in Jones v. Tucker, 
53 Can. S. C. 431, 30 D. L. R. 228, affirm- 
ing 8 Sask. L. R. 387, heretofore noted 
in these columns. 


Wills — bequest to children when 
the youngest attains thirty — children 
dying under thirty not excluded. Ac- 
cording to a recent decision of the Eng- 
lish court of appeal in Re Lodwig 
[1916] 2 Ch. 26, no implication that 
legatees must attain the age of thirty in 
order to be entitled to a share arises 
from the terms of a will by which testa- 
tor gave his residuary estate to trustees 
upon trust to sell and convert, and out 
of the proceeds to pay a weekly sum to 
a daughter-in-law until the youngest of 
her children by his son should attain the 
age of 30 years, and directed that after 
the youngest should attain the age of 30 
years the property should be divided be- 
tween the daughter-in-law and her chil- 
dren in equal shares as tenants in com- 
mon, and in the event of any one of the 
grandchildren dying leaving lawful issue 
him or her surviving the share of the 
parent so dying should be divided be- 
tween his or her children in equal shares 
as tenants in common. This case is in- 
teresting as negativing the existence of 
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a supposed rule, for which Leeming v. 
Sherratt, 2 Hare, 14, 11 L. J. Ch. N.S. 
423, 6 Jur. 663; Parker v. Sowerby, 1 
Drew. 488, 1 Eq. Rep. 217, 22 L. J. Ch. 
N. S. 942, 17 Jur. 752, 1 Week. Rep. 
404, and Lloyd v. Lloyd, 3 Kay & J. 
20, were cited as authority, that in such 
a case an implied contingency is im- 
ported into the constitution of the class. 


Wills — construction — applicability 
of provision against lapse by death of 
legatee, to bequests made by codicil. 
A provision in a will that no legacy given 
by “this my will” should lapse by reason 
of the death of the legatee before the tes- 
tator, but should take effect if the death 
of such legatee had happened immediate- 
ly after the testator’s death, is held in Re 
Smith [1916] 2 Ch. 368, to be applicable 
to a bequest contained in a codici! con- 
taining an express formal clause confirm- 
ing in all other respects the will, the ex- 
pression, “this my will,” being taken to 
refer not to the particular instrument, 
but to the testamentary disposition con- 
stituted by the will and codicils at the 
date of the testatrix’s death. Cozens- 
Hardy, M. R., delivering the opinion of 
the court, disclaimed, however, any in- 
tention to lay down any general rule of 
construction which is to be applicable to 
all other wills. 


Wills — construction — ‘“‘issue.” 
That the rule of testamentary construc- 
tion that where the parent of issue is 
spoken of the word “issue” is prima facie 
restricted to children of the parent is not 
displaced by the fact that the testator, 
after providing that if any of the re- 
maindermen should die in the lifetime of 
the tenant for life leaving “lawful issue,” 
such issue should take the share which 
his, her, or their deceased “parent” 
would have taken if living, went on to 
provide that if any of them should die 
in the lifetime of the tenant for life with- 
out leaving “issue” him or her surviving, 
the share of the one so dying should be 
divided amongst the survivor or surviv- 
ors and the “issue” of him, her, or them 
so dying and leaving issue,—is held in 
Re Timson [1916] 2 Ch. 362. 





Fiction lags after truth, invention is unfruitful, and imagination cold and barren.—Burke. 


A Nautical Will. Nantucket probably 
has a higher average to the inhabitant of 
funny yarns, queer sayings, odd views of 
life, and also of local pride and assur- 
ance, than any other town in America. 

Nantucket speech is a museum of 
nautical expressions. When a Nantuck- 
eter has luck he is running before the 
wind. To scud is to hasten, and one who 
becomes involved in his statement is off 
his soundings. “Masthead” means any 
point high up. Anyone who is quite flat- 
tened out in health is “keel out.” “I’ve 


been keel out for a week with the grip.” 
Whaling terms come in here, too, for 
when a man says he is “pretty nigh fin 
out” he means that he is “all in”—in ref- 
erence to the fact that the dying whale 
rolls over on his side, showing a fin above 


water. “Tending the kettle halyards” 
means, with women, simply doing the 
housework. When a man gets excited in 
argument he is told to “ease off.” When 
your guest departs, you say, “Well, a 
fair wind to you.” Every figure is de- 
rived from the sea. 

When Obed Gardner, master mariner, 
wrote his will, in 1841, he worded it as 
follows, and it held fast: 

“Item. I have cruised, with my wife, 
Huldy Jane, since 1811. We signed ar- 
ticles, in town, before the preacher on 
Independence Day. I want her and my 
son Jonathan to be captain and mate in 
bringin’ to port whatever I leave and to 
see that everyone of the crew gets the lay 
as writ down on this paper. I put 
mother in command. I know sheel be 
captain anyway, fer six months after we 
started on our life cruise I found out that 
I was mate and she was master. I don’t 


mean that she ever mutinied, but I know 
that whenever we didn’t agree she always 
manoovred to windward. 

“Item. I want mother to have the 
house on Union street till she goes aloft. 
Then I want it to go to the children in 
equal lays,” etc. 

As for whaling, a Nantucket boy tied 
one end of his mother’s darning cotton 
to a steel fork and tried to harpoon the 
family cat. As the animal sought to 
escape, mother entered the room and 
picked up the ball. “Pay out, mother, 
pay out!” screamed the boy; “there she 
sounds through the window! ”—Boston 
Transcript. 


The Uses of Knowledge. In one of 
the Southern prohibition states a physi- 
cian had occasion to order some whisky 
for a patient. It so happened that the 
whisky reached the express office on Sun- 
day morning. The doctor sent for the 
package, and the express agent returned 
the reply that the whisky could not be de- 
livered on Sunday. Thereupon the doc- 
tor sent word that the whisky was for a 
very sick patient and must be had at 
once. The agent sent a reply that if the 
doctor would write a prescription for the 
whisky he could get it. The doctor wrote 
upon his prescription blank: “Sic semp- 
er tyrannis,” and the whisky was prompt- 
ly delivered—Dr. Benjamin K. Hays, in 
Medical Pickwick. 


Client Interviewed Jury. After hav- 
ing practised law for nearly a half cen- 
tury it is interesting to look back over 
some of our early experiences, writes 
Judge M., who tells this story: When 
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a young man reading law in the office of 
an Ohio lawyer, before I was old enough 
to be admitted to practise, although ready 
for examination, a colored man who had 
been sued on a contract, came to the of- 
fice and the case was turned over to me. 
The action had been brought before a 
justice of the peace. The plaintiff was 
also a colored man, and I suggested to 
the officer that he summon only colored 
men on the jury, as the other side had 
demanded a jury trial, and he did so. 
We began the trial on Saturday, but did 
not finish it. On Sunday afternoon I 
was sitting in the parlor of the hotel 
where my client was employed, visiting 
with the manager’s daughter, when my 
client came in with a hod of coal for the 
fire, and, after having disposed of the 
coal, he turned to me and said, “I guess 
we have got them, boss. I have seen all 
the jury but one, and they are with us.” 

On Monday morning when we had 
finished with the evidence and the argu- 
ment (which of course was wholly un- 
necessary except as a matter of practice 
and experience to me) the justice told 
the jury to retire and agree upon a ver- 
dict, when one of the jurors remarked 
with exceeding firmness and decision: 
“We are agreed, Judge.” But the justice 
sent them out notwithstanding and they 
returned in a very few minutes with a 
verdict for my client. Thus by reason 
of my client’s Sabbath industry I won my 
first case for my first client and before 
the first colored jury impaneled in the 
United States. 


Had No Intent to Kill. Recently Mr. 
Stover Dunagan of Laurel, Mississippi, 
was called upon to defend a man charged 
with assaulting S. W. Hilton an officer 
with a knife—a deadly weapon with in- 
tent to kill and murder. The state had 
rested its case. The defendant was on 
the stand, testifying in his own behalf. 
He promptly answered the following 
questions in his own original way :— 


Q. Did you assault S. W. Hilton with 
a knife? 

A. No, sir. 

Q. Did you make an attempt to kill 
and murder Hilton? 

A. No, sir, I did not; and if his death 
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is dependent on me a killing of him, 
they’ll hav’ ter call him up jedgmeni day 
and shoot him. 


The Pleadings in the Case. In a suit 
brought to foreclose a mortgage upon 
real estate in Montana, the defendant ap- 
peared in his own proper person, and 
served and filed a demurrer to the com- 
plaint upon the following grounds: “1. 
To which the plaintiff’s been lurking; 2. 
That the plaintiff has not prosecuted its 
claim in timely form.” 

Thereafter, the plaintiff having served 
a notice of motion for judgment on the 
pleadings, upon the grounds that the de- 
murrer was frivolous and did not specify 
any legal objection to the complaint, the 
defendant served the following, which 
was duly verified before a notary public: 
“The defendant denies the application 
and motion of plaintiff for judgment on 
the pleadings. Defendant is not in a 
position to attend court on the 20th day 
of September, 1916. That to which the 
defendant asks the court permission to 
withdraw the demurrer and sixty days in 
which to file answer.” 

The motion of the plaintiff for judg- 
ment having been granted, the undis- 
mayed defendant came back with the 
following, which was denominated, “Ob- 
jection to the Plaintiff’s Pleadings.” 
“Now comes the above-named defend- 
ant and objects to the plaintiff’s plead- 
ings on the following grounds: The 
plaintiff’s complaint is contradictory and 
contrary to the declaration of the coun- 
try where we reside.” 


A Fatal Mistake. A Westerner had 
hanged himself to the bedpost by his sus- 
penders. The verdict of the coroner’s 
jury ran: “Deceased came to his death 
by coming home full and mistaking him- 
self for his pants.” 


He Won the Case. “I did not get a 
cent for trying and winning my first 
case,” C. Orrick Bishop, a St. Louis law- 
yer, said, “I was too proud of what I 
had done to think of such a sordid thing 
as a fee. 

“For four years before I began read- 
ing law I worked in the general offices 
of the Missouri Pacific Railway. I got 
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through, law school, received my license, 
and dropped in at my old office to see my 
friends. They were joking me about 
being a Daniel Webster and so on when 
the superintendent came in. He shook 
hands with me, and I told him that I was 
now a full-fledged lawyer. 

“*All right,’ he said, ‘I’ve got a case 
for you.’ 

“Then he told me to go down to Jus- 
tice Cunningham’s court the next day 
and defend the company in an action 
brought by a boarding-house keeper to 
recover board bills due from the road’s 
employees, who had left the city. 

“IT went down with the master me- 
chanic after sitting up all night review- 
ing the law. I had an armload of books 
and was loaded up with precedents. I 
made a fine argument, if I do say it after 
these many years. I talked and talked, 
and the quaint old justice listened very 
patiently. Then he leaned back, looked 
at the ceiling, and said: 

“Well, I see no reason why I should 
find for the plaintiff in this matter. The 
company is not responsible for the board 
bills of these men. I find for the defend- 
ant.’ 

“IT had never thought of it that way. I 
had been trying it on all the law I could 
find, and the justice simply settled the 
matter by common sense. 

“Still I was mighty proud of it. I 
went back to the office and told the whole 
story. The superintendent had a good 
laugh out of it and told me they usually 
let those suits go by default and fought 
them in the upper courts.” 


Oddities of British House of Com- 
mons. Parliaments of the seventeenth 
century claimed against the Stuart Kings 
the right of private deliberation. Parlia- 
ments of later date maintained the tradi- 
tion of privacy long after the reason for 
secrecy had disappeared, and in the 
eighteenth century used against the press 
and the public the weapon of privilege 
which their predecessors had used against 
an interfering king. 

Even in the nineteenth century, when 
it had been generally recognized that pub- 
licity of debate is an essential feature of 
parliamentary government, that without 
It the elector cannot be enlightened and 
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informed as to the course of public af- 
fairs, and the responsibility of the repre- 
sentative to those whom he represents 
cannot be enforced—even then the House 
of Commons, whilst relaxing and indeed 
reversing its practice, declined to alter its 
rules, so that the sittings of the House 
were, and indeed still are, in theory pri- 
vate, though in practice public. 

Until 1875 a single member of the 
House of Commons could insist on the 
withdrawal of strangers, including re- 
porters, and until 1909 there was no of- 
ficial report of its debates. 

A member of the House of Commons 
cannot resign his seat, but, if he wishes 
to retire from Parliament, he takes ad- 
vantage of the disqualifying statutes by 
asking for appointment to some old of- 
fice to which nominal duties and emol- 
uments are attached, and which he re- 
signs as soon as his acceptance of it has 
made his seat vacant. 

The office usually selected for this pur- 
pose is that of steward or bailiff of his 
Majesty’s three Chiltern Hundreds of 
Stoke Desborough and Burnham, in the 
county of Bucks. Acceptance of the 
Chiltern Hundreds is the door by which 
a member escapes when he wishes to re- 
tire from Parliament before a general 
election. 

Subject to disqualifications arising 
from peerage, holding of office, bank- 
ruptcy, and conviction of treason or fel- 
ony, every British subject who is of full 
age is eligible to the House of Commons. 
A peer of the United Kingdom or of 
Scotland is not eligible, but a peer of Ire- 
land, unless he be a representative peer, 
is eligible for any but an Irish seat. For 
instance, Lord Palmerston was an Irish 
peer. Where a member of the House of 
Commons is described as a lord, he is 
either an Irish peer, or, more frequently, 
a commoner holding a courtesy title as a 
son of a peer. 

When a bill has been passed by both 
Houses the final stage is the royal! as- 
sent. The assent is given periodically to 
batches of bills, as they are passed, the 
largest batch being usually at the end of 
the session. The ceremonial observed 
dates from Plantagenet times and takes 
place in, the House of Lords. 

A clerk in the House of Lords reads 





602 


out in a sonorous voice the commission 
which authorizes the assent to be given. 
The clerk of the Crown at one side of the 
table reads out the title of each bill. The 
clerk of the Parliament on the other side, 
making profound obeisances, pronounces 
the Norman-French formula by which 
the King’s assent is signified: “Little 
Pedlington’s Electricity Supply Act, Le 
roy le veult.” Between the two voices 
six centuries lie —Sir Courtney P. Ibert. 


A Change of Name. Charies Dead- 
head, who lives in Louisiana, has a rec- 
ord for quick payment of his debts, and 
he believes he should not be compelled 
‘to go through life with the handicap of 
this name. Accordingly, he has petition- 
ed the legislature for a new name. Mr. 
Deadhead’s petition should be allowed, 
and he should be given a name giving 
less cause for comment. But the Louis- 
iana legislature, the Kansas legislature, 
and other legislatures will do well to pass 
laws permitting suffering merchants to 
plaster the name the Louisiana man seeks 
to discard upon such of their customers 
as may need it, and compel them to wear 


it to church on Sunday.—Emporia Ga- 
zette. 


England’s Public Record Office. Un- 
known to the millions who pass through 
the city of London every week, a work 
of unparalleled magnitude at what is 
known as the public record office in 
Chancery lane has been going on for a 
number of years. In this office there are 
25 miles of shelves, all full of historical 
material, going back through the cen- 
turies as far as “Domesday Book.” 

It costs over £26,000 a year to keep up 
the record office, the keeper of the rec- 
ords being the master of the rolls. The 
office was established by the public rec- 
ords act in 1838, and the records were 
taken there from the tower, the chapter 
house, Westminster, the rolls capel, and 
elsewhere. Ever since that time the of- 
fice has been constantly receiving accre- 
tions from the law courts, the govern- 
ment departments, and from various 
other quarters. 

All sorts of records are kept, legal, his- 
torical, genealogical, statistical, and so 
varied are the contents of the office that 
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antiquarian research of almost every 
kind can be made. There you will find 
the records of the star chamber and the 
old wards and liveries. State papers, do- 
mestic, colonial, and foreign, formerly 
preserved in the state paper office in 
Whitehall, are also to be seen here. Usu- 
ally fifty or sixty students are seen work- 
ing in the record office every day, and at 
any time there is the fascinating thought 
that one of them may make some inter- 
esting historical discovery.—London Tit- 
Bits. 


Torture a “‘Civilized’’ Method. The 
use of torture in order to elicit informa- 
tion from persons accused of crime, bar- 
barous as it is, was little practised before 
medieval times. Under Greek and Ro- 
man law, says the Chicago Herald, tor- 
ture was only allowed upon slaves, 
though in the latter days of the Empire 
it was employed against free citizens if 
they had been accused of treason to the 
Emperor. 

It seems to have become part of the 
law in Europe about the thirteenth cen- 
tury. From the fourteenth century 
downward torture was a part of the legal 
system of most European countries. The 
Italian municipalities used it to a very 
large extent. In Germany elaborate ap- 
paratus existed for its infliction, in the 
dungeons of the Feudal castles and in the 
town halls of the cities. 

It was used in the prisons of Germany 
when the philanthropist Howard visited 
them in 1770. In France it was part of 
the judicial till abolished by the Revolu- 
tion, and in Scotland it was used until 
the reign of Queen Anne. The use of 
torture seems never to have been wholly 
sanctioned by the law of England, al- 
though it was used frequently by order 
of the King in the Tudor period. The 
royal council claimed the power of di- 
recting torture warrants against state 
prisoners in the tower, and under James 
I. and Charles I. torture was resorted to 
in state trials. 


Peking’s Ancient Library. The libra- 
ry of the “School of the Sons of the Em- 
pire,” an ancient Chinese university 
which, it is claimed, was in existence a 
thousand years before the Christian era, 





Quaint and Curious 


comprises 182 tablets of stone, whereon 
are carved all of the “Thirteen Classics,” 
the essence of Chinese culture. 

This stone library is not, however, of 
the same age as the “School of the Sons 
of the Empire.” It probably dates from 
a late period of the Mongol or an early 
period of the Ming dynasty. In the 
northeast of Peking stand the buildings 
of the old university, long since aban- 
doned as a place of instruction or inspi- 
ration in letters. 

In the imperial lecture hall of this 
“School of the Sons of the Empire” 
(Kuo Tze-Chien) the Emperor would 
go once a year to hear a discourse on 
the responsibilities and duties of his of- 
fice, and to receive reproof and exhor- 
tation from the heads of the institution. 
This practice was retained down to the 
time of Chien Lung, the great Emperor 
of the Manchus, in the eighteenth cen- 
tury, a patron of the arts and literature. 
The stone library in Peking is only a 
copy of that in Shianfu, in Shensi, which 
was the capital of the empire. 

The reason for carving the classics on 
stone is not clear. It may have been 
done in order that there might remain a 
standard of the works in the land. It is 
more probable, however, that these clas- 
sics carved on stone were safer from de- 
struction at the hands of vandals than 
would be the case were they preserved 
on paper or wood.—Philadelphia Record. 


A Curious Trade. A man was arrest- 
ed on a seat on the Boulevard Bonne 
Nouvelle. He declared himself to be a 
respectable citizen, but he was sleeping 
in the open air, and his pockets were 
filled with little oblong cards of different 
colors, which the police recognized as 
being tickets of the pari-mutuel. They 
thought that they were stolen tickets, but 


on examination by a magistrate the man 
proved that this was not so, and taught 
the world a new trade. 

He goes to all the races every day, and 
wanders about picking up the pari-mu- 
tuel tickets which unlucky sportsmen 
throw away in a rage when winning num- 
bers have gone up. He does not stop 
to look at them on the race course, but 
picks up all he finds and takes them 
home, unless, as happens sometimes, he 
has no home to go to. He sorts them 
carefully. He has studied the names 
and numbers of the winning horses in 
the day’s races, and it very rarely hap- 
pens that the ticket for a winner has not 
been thrown away by accident by some- 
body. The man has made as much as 
£20 in one day, he declares. Sometimes, 
of course, he has a run of bad luck, and 
makes nothing for a week, when people 
have been careful. But on an average 
he makes from £5 to £10 every month, 
and so has solved the problem of win- 
ning at the races without risking any- 
thing more than his ticket of admission. 
London Express. 


Couldn’t Escape Tax Gatherer. 
There was a time when the bachelor was 
taxed in England, but even if he attempt- 
ed to escape by marriage he could not 
avoid the tax gatherers. For William 
III. passed a comprehensive measure 
“for carrying on the war against France 
with vigor,” whereby a tax was levied on 
marriages, births, burials, bachelors, and 
widowers. The payment was on a scale, 
an unmarried duke paying 12 pounds 10 
sovereigns yearly, and bachelors at the 
bottom of the list only a shilling. It cost 
a duke 50 pounds to get buried and the 
same sum to be married. And there must 
have been dukes who balanced the cost of 
those luxuries—London Chronicle. 
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“‘Rescission of Contracts and the Cancela- 
tion of Written Instruments.”” By Henry Camp- 
bell Black (Vernon Law Book Company, Kan- 
sas City, Mo.) 2 vols. $15.00 delivered. 

In this able treatise, by one of America’s 
best-known law writers, may be found a com- 
prehensive statement and discussion of the 
rules and principles covering the rescission of 
various kinds of contracts and agreements, 
and the cancelation of all classes of written 
instruments. Heretofore the question of re- 
scission or cancelation has only been dis- 
cussed as an incident in the treatment of some 
particular subjects, as contracts, trusts, li- 
censes, bills and notes, etc. 

The first part of the work contains a de- 
tailed examination of the various causes or 
grounds which justify the rescission or repu- 
diation of a contract by one of the parties to 
it, or which warrant a court in ordering its 
annulment or cancelation. This is followed 
by a minute application of the general rules 
and principles to various classes of contracts. 
The third part of the book deals with the 
adjective or administrative law of rescission. 
or the general subject of when or how it 
may be effected. 

“The Procrustean standard of the ancient 
law,” s2ys Mr. Black in his preface, “which re- 
fused all relief to the unhappy suitor unless 
he could show that he had exercised ‘due care 
and diligence’ to avoid being cheated, or that 
his conduct had been that of a ‘reasonably 
prudent man,’ was absurd, because it is pre- 
cisely the credulous and unwary who are the 
easy victims of fraud and who need the pro- 
tection of the courts. 

‘But now, fortunately, this outworn notion 
has almost everywhere give place to the better 
rule which we may venture to call the ‘doc- 
trine of comparative intelligence,—a doctrine 
which moves the courts to probe the circum- 
stances of each particular case, instead of 
judging all by a hard and fast rule which al- 
lows no advantage to a trickster because of his 
superior cunning, and no disadvantage to a 
dupe because of his careless or confiding na- 
ture or his lack of experience or shrewdness; 
which exacts of a defrauded person no higher 
degree of care or prudence than he, as an in- 
dividual, might fairly have been expected to 


exercise, and which severely discountenances 
the sharper’s plea that the man he has wronged 
was negligent in failing to detect the trick— 
a doctrine, in short, which teaches, as observed 
by the supreme court of Vermont, that ‘no 
rogue should enjoy his ill-gotten plunder for 
- a reason that his victim is by chance 
a fool.’” 


Annotated Cases, American and English, 
1916D. (Edward Thompson Company, 
Northport, L. IL, N. Y., Bancroft-Whitney 
Company, San Francisco.) 

This volume of over 1,300 pages is uniform 
in style and appearance with its predecessors. 

The war is reflected in notes on expatriated 
person as alien enemy and on frustration of 
voyage because of existence of war as a con- 
structive total loss within a marine insurance 
policy. 

Such important subjects as Carriers, Cor- 
porations, Insurance, Master and Servant, Mu- 
nicipal Corporations, Negligence, Railroads, 
and Taxation are well represented in the an- 
notation. 

A note covering 85 pages on the effect of 
the partial invalidity of a statute is appended 
to the first case in the volume. 


“Ruling Case Law. [Edited by William 
M. McKinney and Burdett A. Rich. (Ed- 
ward Thompson Co., Northport, N. Y., Ban- 
croft-Whitney Co., San Francisco, Cal., The 
Lawyers Co-Operative Publishing Co., Ro- 
chester, N. Y.) 

Volume 14 of Ruling Case Law includes, 
aside from cross-reference titles, the subjects 
of Ice, Improvements, Incest, Indemnity, In- 
dependent Contractors, Indians, Indictments 
and Informations, Infants, Injunctions, Inn- 
keepers, Insanity, Insolvency, Inspection and 
Physical Examination, Instructions and In- 
surance. 

The volume is similar in appearance and 
excellence of work to those which have pre- 
ceded it, and contains 1,453 pages, aside from 
the index. 


“Estoppels and The Substantive Law.” 
By Arthur Caspersz, B. A. (Oxon) Fourth 
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Edition. 
Calcutta. ] 
This is a comprehensive and illuminating 
treatise on a complicated subject. The author 
discusses the question of Estoppels in the light 
of the English and Indian decisions and of the 
Codes; but his work is a book of principles, 
and not a digest of cases. He has endeavored 
to remove the idea that Estoppels are a species 
of unprofitable subtlety which corrupts the 
sense of law (as Lord Bacon once said), and 
to show, in as simple a fashion as possible, 
the principles of Keeping Faith and Finality, 
common to them and to the Substantive Law. 
Part I. of the work is devoted to the Doctrine 
of Changed Situations, and part II. to Res 
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Judicata or the Conclusiveness of Judgments, 
Decrees, and Orders. 

“Estoppels, though of infinite variety,” states 
the author, “are very practical things and in- 
volve every kind of business relation in mod- 
ern life. They are concrete instances or illus- 
trations of what has actually happened and 
will happen again. They may be subtle, but 
are nevertheless of immense practical signifi- 
cance, and are nearly always judge-made law.” 
The new edition has added to the already high 


reputation of this scientifically constructed 
treatise. 


Sutherland, peegseetts on Damages, 4th 
ed. 5 volumes, $32.50 


Recent Articles of Interest to Lawyers. 


Aliens. 

“The Relation of the Literacy Test to a 
Constructive Immigration Problem.”—24 Jour- 
nal of Political Economy, 445. 

Banks. 

“Michigan Supreme Court Decides That 
Federal Grant of Trust Powers Is Unconsti- 
tutional.”—-23 Trust Companies, 303. 

“Stopping Payment of Certified Check.”— 
33 Banking Law Journal, 763. 

Bills and Notes. 

“The Hague Convention of 1912 Relating 
to Bills of Exchange and a Notes.” 
—11 Illinois Law Review, 137 
Carriers. 

“Federal v. State Regulation of Railroads.” 
—27 American Legal News, 5. 

“What Constitutes a Passenger’s Baggage?” 
—83 Central Law Journal, 275. 

Citizenship. 

“The Law of Citizenship.”"—27 American 
Legal News, 19. 

Commerce. 

“Is a Telegram Which Originates and Ter- 
minates at Points within the Same State, but 
Which Passes in Transit Outside of That 
State, an Interstate Transaction? ”—4 Virginia 
Law Review, 35. 

“The Commerce Clause of the Constitution, 
How Far Self-Executing, and the Extent of 
State Action Permissible in the Absence of 
Congressional Regulation.”—83 Central Law 
Journal, 240. 

Constitutional Law. 

“Constitutionality of the Eight-Hour Rail- 
road Law.”—16 Columbia Law Review, 554. 

“Honor Roll of the Police Power.”—50 
American Law Review, 730. 

Corporations, 

“Enforceability of Contracts of Unregis- 
tered Foreign Corporations."—50 American 
Law Review, 41. 

Courts. 
“Industrial Courts.”—23 Case and Comment, 


“The Administration of Justice in the Canal 
Zone.”—4 Virginia Law Review, 
Government. 

“The Evolution of Governments and Laws.” 
—23 Case and Comment, 456. 


Governor. 

“The Governor under the Constitution.”— 
50 American Law Review, 707. 

Hague Convention. 

“The Hague Convention of 1912 Relating 
to Bills of Exchange and Promissory Notes.” 
—11 Illinois Law Review, 137. 

Industrial Commission. 

“The Colorado Industrial Commission.”—23 
Case and Comment, 468. 

Labor Organization. 

“The Stonecutters’ Union and the Stone 
alin Journal of Political Economy, 
Panama. 

“The Administration of Justice in the Canal 
Zone.” —4 Virginia Law Review, 1 
Perpetuities. 

“Powers and the Rule against Perpetuities.” 
—16 Columbia Law Review, 537. 

Public Service Corporations. 

“The Control of Interstate Utility Capitali- 
zation by State Commissions.”—24 Journal of 
Political Economy, 474. 

eform rocedure. 

“The Essentials of Law Reform.”—23 Case 
and Comment, 472. 

Schools. 

“The Illinois Educational Corporation under 
Special Charter.”—11 Illinois Law Review, 159. 
Sociology. 

“Our Changing Social Order.”—23 Case and 
Comment, 446. 

“Sociology as a Preparation for Law.”—23 
Case and Comment, 443. 

“The Evolution of Governments and Laws.” 
—23 Case and Comment, 456. 

“The Mutability of Social Institutions.”— 
23 Case and Comment, 450. 

Telegraph. 

“Ts a Telegram Which Originates and Ter- 
minates at Points within the Same State, but 
Which Passes in Transit Outside of That 
State, An Interstate Transaction?”—4 Vir- 
ginia Law Review, 35. 

ee 

“Judicial Limitations Affecting Venue of 
Transitory Actions.”—4 Virginia Law Review, 
21. 


War. 
“Probable Changes in the Laws of War.”— 
50 American Law Review, 674. 
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Hon. William F. Kirby 


The New Senator from Arkansas 
BY R. W. WILSON 
Of the Monticello Bar 


"THE death of Honorable James P. 
Clarke, the senior member from Ar- 
kansas, and President pro tempore of 
the United States Senate, which occurred 
on the Ist day of October, 1916, at his 
home in Little Rock, caused quite a pol- 
itical commotion in the Democratic par- 
ty of the state. The state and national 
election was but a few weeks off, No- 
vember 7th, and the Republicans at once 
nominated a candidate to be voted on at 
that time. This emergency cast the duty 
and responsibility of selecting the Dem- 
ocratic nominee upon the state central 
committee, and that body, assuming the 
responsibility, promptly performed the 
duty by nominating Judge William F. 
Kirby, Associate Justice of the Supreme 
Court. The usual cry of “let the 
people make the selection” has not 
been heard in this case; for it is the pre- 
vailing opinion that Judge Kirby was the 
logical man for the place, and that he 
would have been overwhelmingly nom- 
inated if it had been left to the voters 
at a Democratic primary. 
Judge Kirby was born in Miller coun- 


ty, near Texarkana, Arkansas, November 
16, 1867. He graduated from the Law 
Department of Cumberland University, 
Lebanon, Tennessee, in 1885, and since 
has been actively engaged in the practice 
of his profession except during his ten- 
ure on the supreme bench. In 1898, he 
was married to Miss Ella Kelly, also of 
Texarkana, who has been the chief in- 
spiration of his remarkable success in 
life. He represented Miller county in 
the legislature in 1893 and 1897, and rep- 
resented the twenty-third district of Ar- 
kansas in the state senate in the sessions 
of 1899 and 1901. In 1904, he compiled 
for the state a digest of its laws and Con- 
stitution, well known as Kirby’s Digest, 
and has compiled a new digest of the 
statutes of the state, which is now in the 
printer’s hands and will be ready in a 
short time. 

He was elected attorney general of the 
state in 1906 and served in that capacity 
for two years, 1907-08. He made the 
race for the Democratic nominations for 
governor in 1908, but was defeated in 
a three-cornered primary by a small plu- 
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rality. Shortly thereafter, he was ap- 
pointed by Governor Donaghey, his 
former opponent, as special assistant 
counsel to represent the state in the rail- 
road rate cases, which grew out of the 
2-cent passenger rate law passed by the 
legislature and the freight rates estab- 
lished by the Rail- 
road Commission. 
The litigation re- 
sulted in a victory 
for the state. In 
1910, he was nom- 
inated and elected 
associate justice of 
the supreme court, 
carrying 73 of the 
75 counties in the 
Democratic pri- 
mary against an 
able opponent, and 
served in this ca- 
pacity until he was 
elected to the Unit- 
ed States Senate. 
Judge Kirby was 
a candidate for the 
Democratic nom- 
ination for United 
States Senator, in 
1914, against Hon- 
orable James P. 
Clarke, who was 
President pro tem- 
pore of that body. 
He was defeated 
by the close margin 
of 213 votes, out of 135,000 cast, in 
one of the most vigorous campaigns 
\rkansas has ever experienced. He was 
selected ‘by the Democrats of Arkansas 
as their candidate for the Senate on the 
6th day of October, 1916, and elected on 
the 7th day of November following by 
a large majority. 

In his many campaigns, neither the 
purity of his private life nor the sincerity 
of his public acts were ever questioned 
by his political opponents ; and in his de- 
cisions as judge of the supreme court 
even those who suffered thereby conced- 
ed that he was no respecter of persons, 
and that he always was guided by the 
loftiest ideals of his profession. In de- 
ciding cases which came before the court, 
he was an independent thinker, ofttimes 
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dissenting and sometimes standing alone 
for the principles of law that he believed 
to be correct. As a Representative, Sen- 
ator, and Attorney General, Judge Kir- 
by displayed the same energy, enthusi- 
asm, and ability, and pursued the same 
high course of conduct, that character- 
ized his judicial 
career. It is pre- 
dicted by his 
friends that ere 
long he will rise to 
that degree of 
prominence and 
leadership in the 
Senate attained by 
the ablest of his 
predecessors. He 
possesses the qual- 
ity of leadership,— 
that is, the ability 
to do his own 
thinking; and also 
has at heart the in- 
terest of the great 
common people and 
a due regard for 
their rights, and is 
in touch with con- 
ditions both in the 
state and nation. 


Decease of Judge 
Ludwig. 


Judge John C. 
Ludwig who died 
on Sep. 3, was born in Milwaukee Dec. 1, 
1850, the son of Joseph Ludwig, a shoe- 
maker, and Gertrude Schaefer Ludwig. 

He.then began the study of law in the 
office of Mann & Cotzhausen in Milwau- 
kee and was admitted to the bar March 
25, 1875. 

He continued in the practice of law and 
on June 13, 1892, he was appointed by 
Gov. George W. Peck to the position of 
judge of the Superior Court to fill the 
vacancy caused by the death of Judge F. 
L. Gilson. Two years later he was elect- 
ed to the same position for a term of six 
years. He continued to hold this position 
until the Superior Court was merged 
with the Ciréuit Court. He was named 
judge of one of the branches of this 
court, where he remained until his death. 
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Judges and Lawyers 


Hon. James P. Clarke 


Lawyer and Senator 


AMES P. CLARKE, United States 
Senator from Arkansas and President 
pro tempore of the Senate, died from a 
stroke of apoplexy at his home in Little 
Rock, Arkansas, on October Ist. 

In the closing days of the last session 
Mr. Clarke presided over the Senate, 
owing to the absence of Vice President 
Marshall. The railroad eight-hour bill, 
which prevented the nationwide strike, 
was passed with Senator Clarke in the 
chair, but he was one of two Democratic 
Senators to vote against the measure, 
and he refused to sign it. He appointed 
Senator Hughes as acting president pro 
tempore when the bill was presented at 
the presiding officer’s chair for signature. 
Senator Clarke’s 
revolt against the 
eight-hour bill was 
a typical manifes- 
tation of a stern in- 
dependence which 
characterized his 
attitude throughout 
the thirteen years 
of his Senatorial 
career. He _ was 
many times the 
leader in opposi- 
tion to measures 
proposed by his 
party. The climax 
to his independ- 
ence was reached 
when he led the 
Democratic revolt 
against the ship- 
purchase bill, 
which gave new 
life to the Repub- 
lican _ filibuster 
against the meas- 
ure and made its 
passage impossible. 
When the bill was 
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reintroduced during the last session, how- 
ever, with the government ownership 
and operation features to which Senator 
Clarke objected, revised and modified, he 
supported it. 

The Arkansas Senator during the last 
session again surprised his colleagues 
when he proposed the amendment to the 
Philippine bill which would give absolute 
independence to the islands in four years. 
The administration indorsed the amend- 
ment, and it was adopted by the Senate. 
The House, however, refused to accept 
it. 

James P. Clarke was born in Yazoo 
City, Mississippi, on August 18, 1854. 
He was educated in the public schools 
there and later ob- 
tained a law degree 
at the University 
of Virginia. He 
hung out a shingle 
in 1879, in Helena, 
Arkansas, and be- 
gan to dabble in 
politics. Mr. 
Clarke was elected 
in 1886 to the 
Arkansas House 
of Representatives, 
where he stayed 
two years, and was 
then elected to the 
state senate for 
four years. In 
1891 he was presi- 
dent of the state 
senate, being er 
officio lieutenant- 
governor. When 
he concluded this 
term he became at- 
torney general of 
the state for two 
years, and _ then 
governor for two 
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years, from 1895 to 1897. Mr. Clarke 
declined a renomination for governor 
after he had finished one term, moved 
to Little Rock and resumed the practice 
- of law, planning to get the nomination 
for the United States Senate. In this 
he was successful in 1903, succeeding 
James K. Jones. He was re-elected in 
1909 and 1915. 


Senator Clarke married Miss Sallie 


Moore, of Helena, on November 10, 
She, a son, and two daughters 


1883. 
survive. 

Arkansas has sent several men of ex- 
ceptional ability to Congress since the 
Civil War, and all while members of that 
body played conspicuous parts. A. H. 
Garland in his day ranked with the best 
lawyers in the Senate. James K. Jones, 
promoted from the House, where he had 
been a leader, became a leader also in the 
Senate, and a national figure as the man- 
ager of Mr. Bryan’s first and second 
presidential campaigns. Clifton R. 
Breckinridge as a member of the House 
was one of his party’s advisers on the 
tariff question, and helped draft the Wil- 
son tariff bill of 1894, the measure which 
caused a great stir at the time. 

By the death of Senator Clarke, a very 
competent and courageous man has been 
cut off prematurely at sixty-two. 


Death of Judge Adams. 


Judge Elmer B. Adams, of the Unit- 
ed States Circuit Court of Appeals, died 
on Oct. 24, in St. Louis, Missouri. 

Judge Adams was born in Pomfret, 
Vt., October 27, 1842, and was gradu- 
ated from Yale in 1865. The University 
of Missouri conferred on him the hon- 
orary degree of LL.D. in 1898, and 
Washington University did likewise in 
1907. After his graduation, under the 
auspices of the Union Commission, he 
inaugurated the free systems of schools 
for white children at Atlanta and 
Milledgeville, Georgia. 

Returning to Vermont in 1866 he 
studied law there, and then at Harvard 
Law School, and after being admitted to 
the bar in 1868, he began practice in 


Case and Comment 


St. Louis. From 1879 to 1885, he served 
as judge of the Circuit Court in St. 
Louis, and he was appointed United 
States District Judge in St. Louis in 
1895 and promoted to the Appeals Court 
in 1905. Judge Adams was special lec- 
turer on succession and wills at the Uni- 
versity of Missouri, and was director of 
the American Peace and Arbitration 
League. He was a member of the New 
England Society and of the Society of 
the Sons of the Revolution. 


Decease of Judge Williams. 


Judge W. M. Williams, 66 years old, 
one of Missouri’s best known lawyers 
and a former member of the supreme 
court of the state, died suddenly on Sep- 
tember 18. 

Judge Williams was born in Boon- 
ville, February 4, 1850, in the house in 
which he died. His parents were Vir- 
ginians and his father, Marcus Wil- 
liams, was one of the formost citizens 
of Cooper county. He was graduated 
from Kemper Military School in 1867. 
When he decided to study law he en- 
tered the office of Draffen & Muir, one 
of the leading law firms of Missouri and 
was admitted to the bar in 1873. 

Upon the death of William Muir, for 
whom he was named, he was taken 
into the firm which was styled Draf- 
fen & Williams. This partnership con- 
tinued until the death of Judge Draffen 
in March, 1896. Later he formed a part- 
nership with his son, Roy D. Williams 
and the style of the firm was changed 
to Williams & Williams. He occupied 
the same offices, over the Central Na- 
tional Bank, throughout his entire prac- 
tice of forty-three years. 

Judge Williams was recognized as a 
great authority on law in Missouri. 
Since 1880 there is not a volume of the 
records of the Supreme Court of Mis- 
souri, but what contains a case in which 
he participated. He was a lawyer’s law- 
yer. Lawyers from all over the state 
came to consult him about their cases 
or sent their briefs for him to go over. 
He was a familiar figure in the higher 
state and Federal courts. 
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Hon. William J. Calhoun 


Lawyer, Orator and Diplomat 


.| LLINOIS has given many great Amer- 

cans to the Federal government for 
national offices, but rarely one whose 
services to his country were more exem- 
plary or distinguished than those of the 
late William J. Calhoun. 

Mr. Calhoun was a high type of coun- 
try lawyer before he went to Chicago, 
and reached full stature in his profession 
by attrition with master legal minds of 
the nation. His rapid rise to the pinnacle 
of his profession did not dwarf his cit- 
izenship, and, while a lawyer first and 
always, he became noted for the breadth 
and intelligence with which he cham- 
pioned public reforms. 

We like to think of him on the stage 
of the Garrick Theater speaking in be- 
half of the sacred “right of asylum” in 
the United States, raising his able voice 
to defend Rudowitz, an unconsidered 
Russian Jew whom the bureaucracy 
sought to drag back to punishment and 
death across the sea. © 

In an address before the business men 
of Chicago shortly before he left Ameri- 
ca for China, Mr. Calhoun quite remorse- 
lessly criticized the professional reform- 
ers as fanatical, impractical, and unable 
to see their way to substantial results by 
methods of progressive compromise, but 
in the same address he uttered these 
memorable words: 

“We talk about beautifying our city, 
and all these things are right in their 
place; but, after all, they are only the 
trappings of the stage on which the 
drama of the city’s life is played. It is 
the man that counts, and it is to the de- 
velopment of the man that we should 
give our best efforts. So long as we have 
in Chicago crowded tenements where 
little children grow up in filth, ignorance, 
and poverty, let us not make the city 
beautiful our chief aim; for it is more 
imperative that they should be properly 
housed, fed, and educated than that the 
city itself should be decorated.” 

Mr. Calhoun was born in Pittsburgh, 


Pennsylvania, on October 5, 1848. He 
was the son of Robert and Sarah Knox 
Calhoun. He went through the public 
schools and received his academic educa- 
tion at the Union Seminary, Poland, 
Ohio. 

It was here that he and William Mc- 
Kinley, the future President of the Unit- 
ed States, met and developed an intimate 
friendship, destined to play an important 
part in the lives of both. 

When sixteen years old young Cal- 
houn went to work on an Ohio farm, but 
his youthful mind already was set toward 
the law, and he began to shape his course 
toward that profession. 

Fired by tales of war brought back 
from the front, he ran away from the 
farm and presented himself at a recruit- 
ing office. By skilfully evading ques- 
tions as to his age he managed to be 
sworn in as a private in the Nineteenth 
Ohio Volunteer Infantry. He was less 
than eighteen when finally mustered out. 

A short time after the end of the war 
Mr. Calhoun went to Danville, Illinois, 
and obtained a position as school-teacher. 
Between classes and at night he studied 
law, and in 1875 was admitted to the bar. 

Anecdotes touching upon his brilliance 
and eloquence as a criminal lawyer still 
are perpetuated in the reminiscences of 
older members of the Danville bar. 

In 1898, President McKinley appointed 
Mr. Calhoun a special envoy to inquire 
into the conditions in Cuba, and it was 
his report that led Mr. McKinley to con- 
clude that war with Spain was America’s 
duty in the cause of humaftity. 

On March 8, 1898, he was appointed 
a member of the Interstate Commerce 
Commission and accepted. He served in 
this capacity until October 1, 1900, when 
he resigned and came to Chicago, be- 
coming a member of the law firm of 
Pam, Calhoun, & Glennon, which later 
became Calhoun, Lyford, & Sheean. 

In 1905, when Castro was giving 
trouble to more than one of the great 





612 


powers, and when affairs between the 
South American Republic and this coun- 
try rapidly were approaching a crisis, 
President Roosevelt sent Mr. Calhoun to 
Venezuela. Following his arrival came 
a straightening out of tangled interna- 
tional affairs, and the Venezuela crisis 
disappeared. Ap- 
pointed United 
States minister to 
China in 1909 by 
President Taft, a 
post which he ac- 
cepted with reluc- 
tance, Mr. Calhoun 
represented this 
country during one 
of the most trying 
periods in the 
Orient’s history. 
He served during 
the trying transi- 
tory period be- 
tween the end of 
the rule of the old 
dynasty in China 
and the establish- 
ment of the new 
republic. In Janu- 
ary of 1912, when 
the political revo- 
lution in China 
reached a climax, 
Minister Calhoun 
was forced to call 
on Washington for 
troops to protect 
the American legation at Pekin. Presi- 
dent Taft sent a detachment of marines 
from the Philippines. In 1913, after the 
inauguration of President Wilson, he re- 
signed and returned to Chicago. 

Since his return Mr. Calhoun had been 
much in demand as a speaker and adviser 
on foreign trade conditions. His knowl- 
edge of oriental affairs was profound. 

His career as a lawyer was marked by 
conspicuous and unremitting success. He 
assisted in the formation of many of the 
largest business enterprises in the coun- 
try, and long has been regarded as one 
of the nation’s ablest corporation attor- 
neys. 

At the time of his death he was direct- 
or and general counsel for the Corn 
Products Company and the Chicago 
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Pneumatic Tool Company, western coun- 
sel for the Baltimore & Ohio Railroad, 
and a director of the Indiana, Illinois, & 
Iowa Railroad. 

A lawyer of brilliant gifts, his success 
was achieved in the line of the older 
American tradition. In all his activities 

Mr. Calhoun re- 
vealed the same 
spirit. Public office 
tempted him only 
as a chance to serve 
his country. He 
yielded to the im- 
portunities of his 
friends, and ac- 
cepted high ap- 
pointments only 
when it seemed to 
be a patriotic duty. 


Colonel Buck 


Passes Away. 


Colonel John W. 
Buck, ninety-eight 
years old, died in 
Louisville, Ken- 
tucky on October 
29. Colonel Buck 
was born in the 
Shenandoah Valley 
of Virginia, Janu- 
ary 19, 1819, and 
at an early age was 
brought to Union 
county, Kentucky, 
by his_ parents. 
Later the family moved to Woodford 
county, and when quite young Colonel 
Buck went to Vicksburg, where he en- 
gaged in cotton growing and the bank- 
ing business and acquired a large for- 
tune. 

He had received only the rudiments 
of a school education, but his thirst for 
knowledge led him to study and read, 
and he acquired extensive learning, ex- 
ceeding that of the average university 
graduate. 

He was an authority on history, and 
was one of the most widely read men 
in Kentucky. Although he had never at- 
tended law school he had read law, had 
a substantial legal foundation, and at 
one time served as County Judge in Mis- 
sissippi. 





With mirth and laughter let old wrinkles come.—Shakespeare. 


The H.C. of L. “Dis heah cost o’ 
livin’,” observed Mandy Morgan, “‘is git- 
tin’ somethin’ awful! Would yo’ believe 
me, a single ham done cost mah husband 


six months in jail? ”»—Puck. 


Pat's Wish. When Patrick McGinna- 
gan became a member of the police force 
a delegation of his friends burst in upon 
him while he was at dinner, and present- 
ed him with a handsome truncheon in 
honor of his popularity and their esteem. 

Completely bewildered by this unex- 
pected token, the new policeman, never- 
theless, struggled to his feet and stam- 
mered his appreciation. 

“Frinds, ye have upset me wid y’r 
kindness,” he said, flourishing the trun- 
cheon. “Oi’ll try an’.do my duty wid 
this little shillaly, an’ I hope an’ trust that 
ivry mon here’ll live t’ feel its inflooince.” 
—Rochester Evening Times. 


Still Companionable. Jennie, the col- 
ored maid, arrived one morning with her 
head swathed in bandages—the result of 
an argument with her hot tempered 
spouse. 

“Jennie,” said her mistress, “your hus- 
band treats you outrageously. Why 
don’t you leave him?” 

“Well, I don’ ’zackly wants to leave 
him.” 

“Hasn’t he dragged you the length of 
the room by your hair?” demanded her 
mistress. 

“Yas’m, he has done dat.” 

“Hasn’t he choked you into insensi- 
bility?” 

“Yas’m, he sho has choked me.” 

“And now doesn’t he threaten to split 
your head with an ax?” 

“Yas’m, he has done all dat,” agreed 


Jennie, “but he ain’ done nothin’ yet so 
bad I couldn’t live wid him.”—Life. 


Horrible Crime. ‘Not long ago,” said 
a judge, “a colored woman came into 
court to see what could be done about 
securing a pardon for her husband, who 
was in jail. 

‘What was your husband sentenced 
for?” I asked. 

“*Ah ain’t shuah, jedge, but Ah thinks 
‘twuz emblanzonment!’” was the reply. 


Safety First. “What you going to 
make out o’ Josh?” inquired Farmer 
Perkins of Farmer Bates. 

“A lawyer, I guess,” said the father 
doubtfully. “Ma wants him to be a doc- 
tor, and he’s going to be a professional 
man. But we'd want to show our con- 
fidence in him, and I figger out that it 
’ud be safer to take Josh’s law than his 
medicine.” 


One Good Turn Deserves Another. 
A judge, who used to wear very long 
waving hair and a heavy beard, one day 
was on his way to court when he was 
accosted by a little street bootblack, with 
an exceedingly dirty face, with the cus- 
tomary “Shine, sir?” He was very im- 
portunate and the judge, being impressed 
with the terrible state of the boy’s face, 
said: 

“T don’t want a shine, but if you'll go 
and wash your face I'll give you six- 
pence.” 

“All right, sir.” 

“Well, let me see you do it.” 

The boy went to a neighboring foun- 
tain and made his ablutions. 

Returning, he held out his hand for 
the sixpence. The judge said: 
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“Well, you earned your money, here 
it is.” 

But the boy said: 

“I don’t want your money, old fellow. 
You can take it and have your hair 
cut,” and forthwith scampered off. 


A Thoughtful Husband. Mrs. Casey 
—An’ was yure first husband a good pro- 
vider, Mrs. Riley? 

Mrs. Riley—Shure there niver was a 
better, Mrs. Casey. An’ he was such a 
thoughtful man. Before we’d been mar- 
ried a week he got kilt on the railroad 
an’ Oi got foive thousand dollars dam- 
ages. 


A Friend at Court. An old darky 
met Judge Charles H. Bush on the street 
the other day and said: 

“Jedge, Ize gotta law case I want you 
to handle fur me.” 

“But, Sam, I am now circuit judge.” 

“Yassar ; I know dat, an’ dat’s de rea- 
son I wants to get you. You kin do bet- 
ter by me than anybody else.”-—From the 
Hopkinsville New Era. 


A Long Wait. Policeman (giving evi- 
dence)—“After being ejected from the 
cinema, he was discovered with a large 
bouquet in his arms on the doorstep of 
the back entrance to the picture palace.” 

Magistrate—“Did he give any reason 
for his extraordinary behavior? ” 

Policeman—“His speech was very in- 
distinct, yer worship, but from what I 
could gather, ’e was waiting to see Mary 
Pickford ’ome.” — Rochester Evening 
Times. 


Life Savers. An English policeman 
entered the house of a publican one 
morning, and informed him that it would 
be necessary to hold an inquest there in 
the afternoon. 

Now the landlord had a great objec- 
tion to anything of the kind, and said: 
“Oh, I can’t be troubled with inquests in 
my house. Here, what’ll you have to 
drink?” 

Robert said he’d have a drop of Scotch, 
which he did. 

“Have a cigar, too,” said the host. 

After the consumption of two Scotches 
and cigars, the constable said he thought 
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he could get the inquest held somewhere 
else, but as he was leaving the landlord 
remarked : 

“By the way, who are they going to 
hold the inquest on?” 

“No one as I know of now,” said the 
man in blue, “but it ’ud ’a’ been on me 
if I hadn’t had these drinks an’ smokes.” 
—London Tit-Bits. 


Crossing the Bar. Alkali Ike and 
Deadwood Dick drifted into a western 
city the other day with full wallets and 
a mighty thirst. They had been enforced 
teetotalers for many moons, so of course 
they made a bee line for saloon row. The 
sign over the first door they came to 
staggered them—“‘No Minors Allowed.” 

“No miners allowed, eh?” said Alkali. 
“Well, we'll see about that.” “You bet!” 
said Deadwood. 

So they riddled the sign with bullets, 
swept through the splintered door, 
yanked the terrorized barkeeper from his 
hiding place, ordered drinks for the 
huddled and amazed crowd—and were 
arrested in the midst of a jollification 
that was really jolly from their side only. 

“Gentlemen,” said the judge, after ex- 
planations, “I order each of you to go at 
once and buy a pocket dictionary, that 
you may find out there are minors and 
miners. Don’t mix them up again. The 
case is dismissed.”—Minneapolis Jour- 
nal. 


The Law and the Fact. “Your case 
would have been stronger, Mr. Mc- 
Guire,” said a lawyer, “if you had acted 
only on the defensive. But you struck 
first. If you had let him strike you first 
you would have had the law on your 
side.” “Yes,” said McGuire, “Oi’d have 
had the law on my soide, but oi’d have 
had him on me stomach, pounding the 
loife out av me.”—Nebraska Legal News. 


Ample Time. His Dad—If you don’t 
devote some time to study I don’t know 
what kind of a lawyer you expect to be. 

The Law Student—There’s ‘plenty of 
time, father. I understand you never get 
a case that requires any knowledge of 
law until about five years after you are 
admitted—Boston Transcript. 








